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INTRODUCTION 


I feel great pleasure to announce a new addition to the Sanskrit 
College Research Series, viz. *The Law of Debt tn Ancient India' 
by Dr. Heramba Nath Chattcrjec, Professor and Head of the Dept, 
of Pali of our College. Of the eighteen Vyavalidrapadas recognised in 
the DharmaSasiyas, the first one, the dispute arising out of recovery 
of debt (Llnadana) is regarded as very important. An extensive 
nxbandlia litctature in Sanskrit has been composed on this topic. 
Among the modern scholars. Mm. Dr. P. V. Kane and Dr. L. 
Sternbach have made valuable contributions on some of tbe aspects 
of this problem. It is indeed a matter of great pleasure that Dr. 
Chatterjee has devoted his energy to this special iSeld and his 
labours will be rewarded if the work attracts the attention of the 
scholars interested in India’s contribution in juridical fields. 


Sanskrit College, 
Calcutta, 
April, 1971. 


BISHNUPADA BHATTACHARYA 
Principal. 



FOREWORD 


At this critical stage in Indian legal and constitutional deve¬ 
lopment the m6re we know about the ancient indigenous law of India 
the better. The present book is an example of a transitional 
stage from the old-fashioned philological descriptive account of the 
Hindu law, written by orthodox Brahmins in an effort to show that 
the jurisprudence of the Indians was every bit as good as that of 
tbeir English masters, to the writings of the future age, in which all 
comparative law will be constructive and deductive, and in which all 
systems, preliterate, literate, traditional and empirical, will be equally 
the scope of the juridical investigator. It is a natural and very proper 
transition, P.V. Kane, than whom there has been no greater name in 
Dhacmalistta studies, was motivated by traditional Indian cncyclo- 
pedism and by the defensive attitude to which I have alluded' At 
the opposite end of the spectrum we have had the works of 
L. Sternbacb. whose explorations into the law of the Sm^tis were 
based upon a western legal training (in fact the Civil law), and 
whose efforts have been stimulated by the admitted need to 
know more about popular literature which, as usual with tradi¬ 
tional societies, gives great importance to disputes, to rights and 
duties. The only sociologist who cared for Hindu law in any detail 
was G. Mazzarella, whose life's work it was to show how a 
pattern of all legal developments could be illustrated almost 
exhaustively from Dhacma^stca sources. The unique mind of 
J. J. Meyer combined anthropological interests with a willingness 
to cope expecimentaUy and. pragmatically withSumtiv and. his studies 
of Dharma^Sstra, Artha^^stra, and PurSpa attempted to reconstruct 
upon historical principles the order in which the accumulated sedi¬ 
ments to be found in that literature could be understood. A transi¬ 
tion to the coming stage, in which surmise and prejudice, speculation 
and emotionally charged representations of the Indian materials will 
give place to objective but constructive research, was bound to come, 
not so much because those scholars paved the way for it, as because 
tile times demand it. 

It is obvious that India cherishes her past. She is not often 
very clear why she does, and some curious statements (as for example, 
B 
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that the Vedas were “secular’*) emerge from time to time which 
suggests that she values it as some kind of emotional prop. Whether 
or not this is so, it remains a fact that every nation, especially in times 
oftrial, relies upon what it stands for, and what it has been. And 
in this it is bound to pay great attention to its norms. The norms 
hold up a mirror to society, and it is a fact that no reformers, 
however innovative in intention, have the confidence to demand 
public support without at the same time appealing to the traditional 
norms “at their best”. 

But if India is to use her past as a means of understanding 
her present predicament, and as an aid to finding her path for the 
future, it is not sufficient to adopt a negative and hostile attitude 
towards those parts of it which have become inconvenient and so 
“outworn”. Untouchability, for example, can be viewed (as no 
doubt it is in some quarters) as a cruel aspect of exploitation. 
Sociologists, however, ask what function it performed when both 
the clean and the unclean castes accepted it without question; 
and they ask what has changed, so as to deprive the institution 
of the value It once evidently had. As it happens, the 
DhatfflaS&stra, which is rightly criticised as propounding and 
attempting to enforce principles (such as that of the perpetual 
dependence of females) which no longer command acceptance, 
and indeed get' in the way of economic development and social 
revitalisation, was a body of norms built to weld Indian society 
together, an ambitious and enormous intellectual endeavour, 
undertaken by specially qualified people and facilitated by the 
admiration and the countenance of the entire society. Its roots 
were deep in the most generally felt needs of all sections of the 
people conceived hypothetically and comprehensively. And it 
embraced all aspects of life, both the ‘seen’’, that is to say, the 
rational and practical, and the “unseen”, about which only authority 
can teach us what is truth. 

Some of the factors which went to make up the “unseen" aspect 
of the mstra have ceased to be valid. Some suppositions cannot 
now be shown to have a factual foundation. But the “seen” aspect 
is, for the most part, as practical in its conception and as useful, 
as it was when it was cultivated tight up into the second half of 
the nineteenth century. As Mah5mahop5dhy5ya Dr. Sir Ga&ganatha 
Jha saw clearly, those who went to reform or displace the tradi- 
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tional law must know in detail what it is they are displacing. And 
the fact that India appears to have accommodated herself to Anglo- 
Indian legislation for so long does not (as everyone knows) mean that 
Indians are fully conhdent that they have the key to justice and social 
harmony actually in their hands. Some fairly recent remarks of Mr. 
Justice P.B. Mukharji frankly show that India is in a dilemma.' She 
does not know how to move forward and she cannot go back. The 
spirit of her past, investigated objectively, in a comparative and 
sociological sense, will surely reveal to minds aware of the 
contemporary need, something about the path the nation must tread. 
Continuity with the past must be re-established, embracing the 
Anglo-Indian period, and accepting sincerely the contributions made 
(as so often, piecemeal and fay accident) by the British judges 
and their Indian colleagues and successors. 

This is easy to say, and as long as we remain in purely 
in-bred, inward-looking scholastic circles we shall not progress. 
The public likes scholars to have their ivory towers, but it also 
wants to see value for money. Works like Sir S. Varadaebariar’s | 
Hindu Judicial System were accurate and stimulating) and an I 
interest in Dharma^stra was a gentlemanly bobby for many an 
up-to-date lawyer of that generation. But the conflict between 
the Hindu Sanskritist in his home and the Anglo-Indian judge on 
the Bench was not resolved. No one required scholars of that 
generation to be whole and entire people, single-minded and 
integrated. The arts they practised at their work did not have 
to make sense in terms of the culture in which they believed 
and in which the vast majority of their fellow countrymen were 
brought up. Now the day of reckoning has come. Hindus must 
know what they want, and what justifies them in wanting it. 
They must rediscover their traditional virtues and recognise 
their inherited aptitudes for what they are. 

The social reformer, going in this spirit to the ancient 
sources, whether in Sanskrit or Tamil or in modem western transla¬ 
tions, comes at once against that barrier: the writers who knew their 
sources and were steeped in it, who believed in what they 
taught, turned their backs (or appeared to turn their backs) on 
everyday life where it failed to square with the norms. A kind 
of sclf-dcccption prevented reconciliation between experience and 
theory. If life did not square with the texts, it was life, not 
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the texts, that was wrong 1 It is at this point that Sanskritists, 
historians of India in the widest sense, must come forward with 
their information about what the ancient norms really were, and how 
their exponents expected them to work. And the proper place in 
which to put the emphasis at present would seem to be the 
“seen” portions of the law. To understand much of them one 
does, it is true, need to have a general acquaintance with some 
of the basic presuppositions of the “unseen” part of the 6astra, 
but the division between the “seen** and the “unseen” is a real 
one and we can rely upon it. 

We cannot move to the stage in which Hindu law can he 
fruitfully and confidently used by comparative lawyers, including 
any who are altogether uncommitted to its “unseen” presupposi¬ 
tions, unless we have the co-operation of scholars who are ^strls 
in the orthodox sense. Unless we can have access to the material 
as expounded by specialists we are nowhere. The ^Sstrl of an 
earlier generation was keen to teach, but only to those who 
wanted to equip themselves in the science, preferably those who 
were prepared to believe in it and to accept its doctrines. The 
traditional doctors of Hindu law regarded un^lastric behaviour 
as abhorrent, and would not be able to discuss constructively 
their cherished norms with people committed to standards incom¬ 
patible with them. In a very real sense no Brahmin teacher could 
learn anything, in the West which would add in any way to bis 
qualifications as a teacher in India. But, by the same token, 
it was doubtful if a Brahmin could accept as a pupil a western 
student who was not fully committed to lead an orthodox Hindu 
life. Sir William Jones’s experience was almost unique : certainly 
his generation was unique. And we must remember that there 
were great inducements at that time which might operate on 
some Brahmin teachers to instruct these uniquely powerful and 
responsible Europeans. 

Dr. H. N. Cbattctjce did his duty (in 1965) by the Saipskaras, 
which belong to the “unseen” portion of the ^Sstra. Then he 
came to Britain to work in peace on that science seen as a 
whole and seen in a different and a comparatively-inclined environ¬ 
ment. His study of debt, which constitutes this book, typifies 
our present stage, in that It is a contribution in objective terms 
by an orthodox Sastrl to discussions of indebtedness which have 
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yet to commence, discussions which will be constructive and which 
will take into account the other personal laws of India and the 
inherited statutes of the British period. Here we have information 
not only given with constant regard to the original authorities, but 
given so that it can be utilised by practical men, and by compara¬ 
tive jurists. Without such work future discoveries will have been 
impossible. It is greatly to be hoped that he, his colleagues and 
pupils, will go on and tackle the other vyavaharapadas in the 
same spirit, and in the same tone. 

In case anyone should fear that what is set out in this 
book bas no relevance to modern life, it will be sufficient to 
commetvt that this exemplifies where error of this nature occurs. 
The subject of the Pious Obligation is part of the Hindu law 
enforced in the courts (though not to persons governed by 
Dayabhaga law); and so is that strange survival, the liability of a 
son to pay^his father’s suretyship debts (upon which subject Dr. 
Chatterjee gives the necessary qualifications and limitations)* The 
law o! Damduppat is characteristically still a part of the 
Hindu law in large areas of India (for how long ?}, while it 
supplies the rationale behind numerous provisions of State statutes 
relating to the relief of agricultural debtors. At present these 
survivors from the pre-British age seem naked and strange. A perusal 
of this book will show how they arose and where they fitted 
into the system, and where, by inference, we may find their roots 
to this day. 

University of J. Duncan M. Dcrrell 

London. of Gray’s Inn, Barrister-at-law 

1.1. 1971. D. C. L. (Oxon), Ph.D (London), 

Professor of Oriental Laws in 
the University of London. 


PREFATORY NOTE 


It is convenient to commence by describing the jurisprudences 
of which this booh is a reflection of a part, in terms which it 
itself accepts. The term dharmaSastra is generally treated as syno¬ 
nymous with the smrti-texts—‘revelations remembered’,^ These 
texts do not profess to embody the direct record of the revelations 
by the seers (as the hutis do), but they are stated to contain the 
purport of the revealed texts as recollected by the sages,* who 
were their authors. The authoritativeness of these sm^ti'Cexts is 
recognised on the consideration that the seers, the repositories of 
the revelation, are the same persons who are the authors of these 
texts, which are founded on the It is contended that even 

when the iruti-tezts corresponding to the precepts contained in the 
smftis are not expressly traced, the inference should be that they 
did exist, but were lost owing to the frailty of human memory or 
some similar cause. 

The number of such dhamaiastras is not insignificant.^ 
These texts represent a mixture of morality, religion and law. 
They do not confine themselves to the enunciation of juristic rules 
for guidance of human conduct* The ceremonial rules, moral and 
religious injunctions and legal precepts are noticed in juxtaposition 
and no demarcation between them is uniformly maintained. The 
ethico*religious obligations are stressed here more in comparison 
with the legal obligations. The authors see even secular questions 
with an eye to the moral as well as social consequences of the 
rules. The composers of the dhamaiastras however did not 


1. ...dhannai^traiji tu vai ftnrtih* Manu. 11.10. 

For tbe otbet senses in T?bSch the wotd smrti is used see, F. V. Kane, Hislory 
of Dharmalistra, I, W2. 

2. Dfhaspatismrti, SaipsVSrakSQda. 13. 

3. Apt kartr&dffllnrde pramloom anurnSnaip <7St. 

Mlmdipslditiana. 1 . 3 . 2 . 

‘But on sccouQt ol the agent being the sacse, inference would be the proof 
(of smf(i having its basts in Che Veda)' The translation is by G. N, Jh3 in 
The PSn'omlmdfjvSjSira of Jaimini, Sfi. 

4. Vide P. V. Kane, Histcry of DharmaiSitra, 1,13I>135. 
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arrogate to themselves the position of law-makers, but they claimed 
to be esponetits of the divine precepts of law and compilers of 
tradition handed down to them. 

These dharmasastras cannot be stated to be stagnant in their 
ideas. In the body of the iasfros themselves there are suggestions 
that different regulations had to be adjusted in view of the changed 
condition of the society. Manu declares that sets of duties differ 
in different ages-^ He observes that in bis treatise he has stated 
separately about the primeval laws of the countries, of the castes, 
of the families, and the rules concerning the heretics {pafai^^a) 
and the companies of traders and the like.^ Apastamba introduces 
his dharmal^tra by stating that his deliberations on dkarma will 
relate to those based on customs as settled by the agreements (of 
those versed in law).^ Brhaspati gives expression to the idea that 
the different types of substitute sons as recognised by the Sastrakaras 
cannot be accepted because people (of his time) have lost vitality^.^ 
Yajhavalkya expresses the view that he is against the opinion that 
one belonging to the twice-born caste should marry a woman 
belonging to the ^adca caste* (cf. Manu. III. I2'13).* Even sometimes 
in the same text we notice earlier and later prescriptions by the 
same author. Thus Manu prescribes niyoga (a practice analogous 
to the levitate)^ and subsequently condemns its use.* Brhaspati 
refers to this and explains the position.^ Gautama mentions 
different varieties of interest.® Manu refers to four of them and 
prohibits their use.'° Nirada while speaking of the rates of interest** 
lends recognition to the different customary rules.** These are some 

" 1. Manu, 1.83 :1. 86. 

2 Manu. 1.118, 

3. Atbatal; sSmaySclnkSn dhaiman vyakhySsyamah. 

Apastambadbaimasutra. L1.1.1. 

Vide here the explanation by Haradatta and the notes by Bdhlei in the 
tianslation ot the same in S B. E.. 11,1. 

4. Bfhaspatismrti, XXVI. 69, 

5. Yajuavalkya. 1,56 

6. Manu. IX. 59-61. 

7. Manu, IX. 64-68. 

8. Brbaspatismjti. XXV 16. 

9. Gautamadhannasutra. XII. 31-32 

10. Manu. VIII. 153. 

11. Nirada. IV. 103-104 

12. Nirada, IV. 105 
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illustrations to show that there was a necessity for different writers 
on law who could formulate newer regulations in adjustment with 
the changing circumstances. This process went on for a long period, 
but unfortunately the texts of many smtti-writers of later ages arc 
lost to us. Attempts have been«madc to reconstruct some of them 
on the basis of their quotations in different commentaries and 
digests.'^ 

The productive period of the succeeded by the 

critical period. The criticisms and expositions in the commentaries 
of those smfti’texts could not be of an avowedly aggressive character. 
The commentators did not disown the authority of the dharmaiastras 
and their job mainly consisted in interpreting the rules and recon¬ 
ciling their pronouncements in the case of apparent conflicts and 
contradictions. Sometimes however, it may be supposed that just to 
meet the demand of a progressive period the commentators, not being 
able to introduce innovations, took to ingenious interpretations. The 
result in some cases was that the sm^tis themselves contained in them 
several customary laws which might have lost their original meaning 
and character and sometimes (let us presume) intentionally the laws 
were couched in vague language (e.g. Manu, VIII. If3 ) Brhaspati, X. 
36;X. 42.). The commentators who were far outdistanced in time 
from these smfti-texts often attempted to explain these situations in 
their own way sometimes in an unintelligible manner. They twisted, 
the texts, often taking recourse to the secondary meaning of the 
words in a pedantic attempt to find out a meaning. 


1. J. J0II7 collected H2rie3*s ryai-ahara materials in the Bayerische Aiademie der 
IVisseniehaften, 18 5 

Maniini translated the fragments of PitSraaha In the Atti tfel Reafe Jjtiwro 
Pcnetc di 5cin»se, LeXiert td Arti 63. pc 2, 

A. A. Fuhrer collected 8t verses of Brhaspatt with German translation and 
notes. (Leipzig. 1879). 

P. V. Kane collected quotations from ^aqihhalikhita in the Annals of the 
Dhandatkar Oriental Institute. (Poona) VII-VIII. (19:6-27). 

N. C. Bandopadhyaya. 'KStyajranamatasaihfrahi'. (Calcutta. 1927). 

P. V. Kane. KStySyanasmrtltSroddhSra. (Bombay, 1933). 

K. V. R, Aiyangir, coUeetton of the texts of Brhaspati under the title of 
IVAdjpaKfwyfu (Qarodo. 19fl), 

S. C. Banerjce, reconstruttion of the DhaiiaajQcras. In Dhamajutras, a study 
in their origin and dnvbpmenS. (Calcutta, 1962), 237>34-L 

c 
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Commentaties mostly partake of either of the two character" 
xstics The normal ones attempt to present the synonyms word by 
word and add short comments. They generally get the appellation 
of tika The others having the nomenclature of hhyasya assume 
voluminous shapes because of the introduction of quotations from 
other texts, and interpretation of the meanings of the text in a 
larger scale, recording the customary practices on the issue (e g 
Medhatithi on Manu, VIII 3 , VIII 165V mentioning rarely to actual 
cases (e g. Asahaya on Narada, IV. 6) and finally reconciling the 
apparent contradiction between the rival views of standard authors 
(eg Medhatithi on Manu, VIII 143) Consequently some of the 
hho^yas, because of superior scholarship and sound judgment, occupy 
an authoritative rank The Mttaksara of Vijuaneevara is a remarkable 
instance, for though professedly a commentary on the Yajnavalkya 
smvti It is treated as a final authority over the whole of India—Bengal 
alone excepted. 

The digests, otherwise designated as mhandhas, are not parti¬ 
cularly affiliated to any special smfU-text m the same form in which 
the commentaries are, but they are also explanatory glosses with 
the distinct purpose of reconciling apparent contradictions of the 
smrti-texts The commentaries more or less stick to the texts they 
interpret, but the mhandhas bring systematisation ond synthesis of 
the sffini-texts presented in an unsystematic form With their 
expert knowledge these writers critically cellect and arrange the 
topics as discussed by different smftt-wnters and they even discuss 
the views of the commentators. The interpretations that they put 
upon them sometimes acquire a sort of independent authority m 
particular territories which specially favour them.® 


1 InhisfcWjya on the (VIU 3) Medhatithi refers to the custo¬ 

mary rate of interest m respect of paddy He refers also to the special 
form of enjoyment of the usufructuary pledge On VIII 165 he refers to 
fraudulent mortgage and fraudulent surety On Manu VIII 46 he refers to 
the practice where the debtor is made to repay the debt by selling himself 

2 Reference may be made of the Afitdi^yard school which because of certain 
modifications of its doctrines by some digcst.wnters has been sub.divided 
into sub schools Thus the Vjramondaya of Mitiamifra is regarded as 
authority m the Benares ichool the Vivadaratnaiara the VnSdaclntSmaiu 
and the Piidiacundra m the Mtthila school the ViavahSramayOkha in the 
Bombay school ond the ymyticandnid the Vyaiaharanir(iaya the ParSSara- 
m3dhaiT}a and the 5ara«-flfrn/i»a m the Madras school 
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Though the commentacies, so far as our present knowledge 
goes, have ceased to be written on the original dharmaSastras^, 
the mbandha~text$ were composed and compiled even during the 
periods of British patronage in India. Reference may be made to 
the compilation of the J^ivadarjfavasetu in 1773-1775 by eleven Panditas 
at the direction of Warren Hastings. (It was translated into Persian 
and subsequently translated from Persian into English by N. B. 
Halbed under the title of A code of gentoo ^aws or ordmances of the 
Pundits in 1776 and reprinted in 1777 and 1781. It was translated 
into French by Robinet and into German by Raspe.)*^ The other 
important work is the Vivodabhangarnava by Jagannatha Tarka- 
paOcSnana in c, 1792 A. D. and translated by H. T. Colebrooke in 
three volumes in 1796-7 and reprinted m 1801, under the title of 
A digest of Hindu law on contracts and successions.^ This goes to 
show that the forward march of juridical ideas in India went on 
almost in an unending process. As recently as 1963 Mr. Justice 
Hegde said in the Supreme Court: **Law is a social mechanism 
to be used for the advancement of the society. It should not 
be allowed to be a dead weight on the society. While interpreting 
ancient teztSj the courts must give them a liberal construction 
to further the interests of the society. Our great commentators 
in the past bridged the gulf between law as enunciated m the 
Hindu law texts and the advancing society by wisely interpreting 
the original texts in such a way as to bring them in harmony with 


1. Mltratnisra's commentary on the Yajnavalkj/asmrti may be regarded as the 
latest commentary on an oiigmal smfli text. 

2 It IS regrettable that hardly any substantial use could be made of this 
inlnguing work for this book The punted edition of 1588 (one printed 
in Saka 1810. S3±vat 19i5, in Bombay entitled Vivadarnavasetu has the 
following description—MahacajasiHri 103 lanajitsiiphasabhalamkSracud^nia- 
Qistimadvidvadvaiaviracitam) is very rare and was not available to me 
The manuscript available to me did not agree with Halbed s ‘Gentoo Code 
and hence many interesting versions of Sastric rules, some very original, 
could not be checked or verified* For information it may be stated that 
Mrs Rosan Rocher has taken up a critical edition of the text on the 
basis of several manuscripts collected by her from India and abroad. 

3. For texts on Smfti compiled under the patronage of British scholars 
reference may be made to the informative section on ‘The Bntjsh as 
patrons cf the iSslra' in J. D M Detrett’s Religion. lau> and the state in 
India. 225-273. 
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tiie prevailing conditions To an extent, that /unction has now to 
be discharged by our superior courts 

In my attempt to find out materials for the subject of my 
book I have depended on the informations presented in the 
dharmaB^iras as understood in the light of the expositions in their 
commentaries and the digest-texts of the latest available period as 
far as practicable To reconstruct historically the original meaning 
of the smrtts is often a speculative task The words are sometimes 
technical and precise at times vague and ambiguous In many 
cases, we fear, the ambiguity was deliberate Living oral tradition 
Was relied upon for their exposition I have leant frequently and 
readily upon the commentators who were, through the ages, the 
best qualified expositors But I have endeavoured to form an 
independent opinion of the original meaning wherever this could 
be derived 

Apart from what has been said above the character of the 
dharmaSastra as tightly explained by M Robert Lingat* la not 
and never was purely descriptive It offered a norm as 
sanctioned by righteousness and held up a mirror to the prestige- 
holding classes of it m order that gradually and insensibly they 
might adjust, develop and extend theit customs so as to 
conform to a common standard In reading this book the dual 
character of the iasira (its analytical and ‘missionary’ qualities) 
must be borne in mind 

Those who are engaged ra research work on dharmiastra 
should be under deep debt of gratitude to the scholars, oriental 
and occidental, for the service rendered by them m different 
aspects of the tistra in the form of critical edition of the texts 
or of their expositions or of learned dissertations Some of the 
remarkable contributions in the field have been pointed out in 
the appendix (A) 

In the present dissertation I have concentrated on the 
discussion of the laws of debt in ancient India The digest-writers 
in general follow the classfication of the title of recovery of 


1 V D Dhanwatey vCommr I T A I R 1968 S C 683 §3l p 696. 

2 M Roterc Lingat Les Sources du Drot dans Systime Tradttonnet de 
LJnde summarised by Dr Decreteat A new treat se on the nature and sources 
of the Dharmaiastra in Purojw (Benares) XI (1968) 77 94 



( xxi ) 

debt as presented by Narada under seven heads, namely, the 
debt to be paid, the debt not to be paid, the persons by 
whom it should be paid, the manner in which it should be paid, 
the time in which it should be paid, the mode in which a 
loan should be issued and the mode in which it should be 
taken back*. The order is obviously not a logical one, but lio 
doubt it was practical in ancient times for pedagogic 
purposes. Here in the present book the subject-matter has been 
distributed over six chapters. The-first chapter is devoted to 
the concept of debt and it has been followed by the second 
chapter which discusses interest on a loan. In the third chapter 
the subject of discussion Is the liability to discharge the debt. 
The question of suretyship as security, 7, has been taken up in 
the fourth chapter. The fifth chapter is devoted to pledge as 
■security. 77. The sixth and the last chapter discusses the question 
of recovery of debt. 

I have to confine myself within the prescribed limits in view 
of the fact that voluminous ^tros have been developed on different 
topics concerning the law of debt. Even those topics which have 
been discussed here connot claim to be exhaustive because in detail 
each of them may deserve a distinct independent dissertation. 
For instance, pledge itself, because of its various classifications 
and sub-classifications, may be treated as a subject of study by 
Itself. The same is the case with suretyship and interest. 

'Ancient India* as used in the title demands an explanation. 
The term ancient has been used here in a general sense in contra-* 
iistlnctioa to the tens *siodezn\ The line oi dessazeatios between 
ancient and modern is not chronological but cultural.^ By the 
title Xaw of debt in ancient India* we understand here the laws 


I. NSrada. IV, I, Brhaspatisnirti. X 3 

Vide the intezpietation of the verse of NSiada by VijS^nesvata on Yajna* 
valkyasmrti, II. 37. ' 

2 N. C Sengupta m his ‘Comparattve view cf Law m aneienC India’ (m 
Studiea in the cultural history of India, Agts. 1965, p. 62} observes: 
'By ancient India for the purpose of this article. I mean India as 
pictured in toe literature from the days of Rgvedadown to the latest 
Dharmaiastras. It is virtually impossible to delimit this great era by dates : 
for the guesses of scholars, for they are. after all, little more than that, 
diiler not only by centuries hut even by millennia.* 
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of debt as are presented in the wnftHexts, interpreted in their 
commentaries and discussed in the digests. Some of these digests 
have of course been composed towards the end of the 18th century. 
In other words, I have not gone into the details of the laws of 
debt as modified in the legal codes of modern India, which have a 
common-law origin and are ‘Anglo-Indian’ in flavour. 

As to the method pursued in the present dissertation, it may 
be stated that each topic of discussion has been dealt with more 
or less in evolutionary stages. Accordingly the views of the smrtt- 
writers in the accepted order of their dates ^ have been placed first 
and they have been followed by their expository texts in the form 
of commentaries or digests. Sometimes however the commentaries 
had to be utilised before other smvtt'ttzts because without their 
help the meaning of the smrft-text concerned could not be ascer¬ 
tained. But as far as possible, they have been arranged in historical 
order. That may help us to understand the evolution of ideas and 
particularly the contribution made by each writer towards that 
evolution. The Arthai^tra attributed to Kautilya (or Kau^alya) 
as a text independent of the smrti-texts has been referred to at the 
beginning of the topic where the text contains similar materials. 

I have not concerned myself with the disputed authorship (or 
authorships) and date (or dates) of the ArthaS^tra^. 

Almost in each case a conclusion has been drawn in the light 
of the discussions made and attempts have been made often to 
.suggest possible explanation for the provisions of the Scisfras. 


1 . 

a 


The chronological order of the wifti-wiiters. the« commentators and the 
djgest-wrjrers has been separately indicated m appendix B, 

Thomas Roger Trautmann in 'The slructun and campositicn of iKc Kauftliya 
ArtkaiSsira' (unpublished tbesis-London. 196S) shows through eramina- 
tion by computer that the work is composed by several hands 
Vide also. Hartmue Scharfe, Untersuchungen zur StaatSTcckslekre des 
Kau\ai)a (Wirsbadcn. 196S) . 

T.Butiow. -Caoakja Md K.uUI,..' ,b, Am,l, of the Bhandatkar 

Oriental Research Initicuic, XLVIII-XLIX (1968), 17.31 
Of special importance are . 

Benoy Chandra Sen, Ecrmomicj m Kautilya, (Calcutta, 1967). 

X-I, January-June. 

We Zctschnft fOr die 

Kunde Sud-und Ostasiens und Archiv fQr indischc Philosophic. 

Band XI. 1967. (Wien). 
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Besides the table of contents at the beginning of the 
dissertation, I have presented an analytical table of contents of 
each chapter at the beginning. It has been followed by a separate 
bibliography of the contributions in that particular subject indicating 
concisely my own approach and contribution in the field. Each 
chapter has a summary of its own at the end. 

A glossary of the technical terms has been added at the end 
of the disquisition in appendix C. 

The subject-matter of my discourse cannot claim to be 
totally unexplored. In some of the topics, it must be admitted 
that significant contributions have been made by our fore-runners 
and they have been indicated and acknowledged properly in 
respective cases. But even in these cases I baVe endeavoured to 
improve on the previous discussions by way of interpretation, a 
critical approach and the introduction of newer materials from 
the commentaries and the digests. The subjcctmattct totally as 
such has not yet received deserved attention and I have devoted 
myself to make a systematic study of the law of debt in ancient 
India in the aspects pointed out. 

It may be mentioned in this connection that early European 
works dealing in part with 'Contract* (which was applied to the 
Hindus under the Charter of the Supreme Courts of Calcutta, Madras 
and Bombay and their successors, the original Sides of the High 
Courts in these cities until the introduction of the first Indian 
Contract Act)* arc of value as they show what a great interest 
was taken in Debt (vifadana) by the East India Company’s servants 
and the judges of the Supreme Courts (who were judges appointed 
by the Crown). The level of learning is not always profound, 
but the continuity of the Dharma^stra learning is preserved. Reference 
may be made to the following texts : 

Sir F. W. Macnaghten, Considerations on the Hindu law as it 
is current in Bengal. (Serampore, 1824). In pp. 377-104, he deals with 
the rules of contract and confines himself to the i^tric texts 
mentioned in the digest of Jagannatha. 

W. H. Macnaghten, Principles and precedents of law, (Calcutta, 
1828) I. Here he discusses the question relating to debt under the 
section of contracts, (pp. 120-129). 


Vide, G. C. Ranlsm, Background to Indian law, 
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In the second volume (Calcutta, 1829)^ he records questions 
and answers on debt (pp. 277-289), they being the opinions of the 
Hindu law-officers attached to the several courts of judicature 
subordinate to the Presidency of Fort William. 

Sir T. Strange, Hindu law (Vols. I and II, London, 1830). He 
discusses the rules on contracts with quotations from texts 

in the first volume of his text(pp. 269-320). 

Treatise on obligations and contracts by H, T. Colebrooke 
(London, 1818) was intended to be used as a textbook in the 
Company’s Courts (Sadar Diwani Adalat and its inferior Courts) as 
a judicious amalgam of English law, Roman law and Hindu law. 
(Reference may be made to pp. 24, 25, 28, 31, 58 etc. where he makes 
mention of Gastric points). It was occasionally used* but it never 
became an effective rival to English law, administered along with 
the basic Hindu rules under the general authority of ‘justice, equity 
and good conscience’. . ^ 

I humbly admit that I could not properly utilise the valuable 
contributions in the field, written in German or Italian. A ^reference 
to some of the important texts which deal with some of the aspects 
of my subject is made in appendix D. 

In the accounts of Megasthenes it has been stated: ‘The 
Indians neither put out money at usury nor know bow to borrow. 
It is contrary to established usage for an Indian either to do or 
suffer a wrong, and therefore they neither make contracts nor 
require securities’*. {Conf, Suid. V. Ivdoi). 

The statement appears to be contradicted by another as 
contained in Fragment XXVII. C. (Nicol. Damasc. 44 ; Stobs. Serm. 
42)* which tuns as follows; 'Among the Indians one who is unable 
to recover a lioan or deposit has no remedy at law, AD the creditor 
can do Is to blame himself for trusting a rogue’. 

In view of the contradictory nature of the two statements 


1. The two volumes were published in one volume in Madras, in 1874. 

2. Vide, J. D. M. Derrett, Religion. Law md tSe stale in India, 252. 

3. Ftstm. XXVIt. D. Aelian. V. L. IV, I.; vide Aneient lndia\aS desmhed 
hs Meiajjhenfj enj Arrian, by J. w. McCrindU. Revised second Edition 
by R. C. MijuoJir, (Calcutta, 1960L 72. 

4. Ibid. p. 72. ^ 
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it nay be presumed that there is doubt about the authenticity of 
the statements'. “• * 

The developed laws in the Dharma^stras relating to the debt 
in its various aspects amply prove that the statements in the 
name of Megasthenes ate fat from fact 

Apart fcom the definite concept of debt, spiritual and secular, in 
the Vcdic literatuce itself,* there ace numerous references of tran¬ 
saction of lending in the Pali literature specially in the Jatahas. 
Mrs. Rhys Davids while writing on the *Econom{c conditions according 
to early Buddhist literature*^ presents the picture of the transaction 
of debt amongst other references in the following lines: ‘Of 
substitutes for money, such as instruments of credit we read of signet 
rings as deposit or security (Jataka. 1* 121), of wife or children 
pledged or sold for debt (VE. 52 1 Therlgatha 444), and of low’s or 
debt-sheets (inipa^a^nO* (Jataka, 1.230; cf. 227, pau^e Scopetva). 
The bankrupt who, in the Jataka tale invite's his creditors to bring 
their debt-sheets for settlement, only to drown himself before 
their eyes (Jstaha IV, 256) appears ‘in a Milmda simile anticipating 
the crisis by making a public statement of bis liabilities and 
assets, the entanglement and anxieties of debt as well as corporate 
hahllity belonging to communistic life in a religious order rendered 


1. Reference Here mar be made to the comments of Dr. R. C.Majumdar. 
where he appears to doubt the authenueitir of some o! the fragments 
ascribed to Megasebenes (M. 11. 118). vide his—TAe ClauiOtl Accmtnls 
of Jniut' (Calcutta. 1960), p. 421. fn. 2. 

Vide also P. V. Ksne. History of DhamafSttra III. 418. 

2. Vide P. V. ICane. Hisiory of DAar»u$d)(ra III, 414-416 1 
Dharmaioia, I-II, 599-606. 

A. L. Basham. TAe Wtsnder that was India. (London, 1954). 221-222, 
Pro! Basham observes; 'The immense expense o! the iamlly ceremonials 
o( Hinduism, periodic dearth, the dowering of daughters and man? other 
fsetors. worked there as now to dnve the less fortunate into debt, and 
then as now, the Indian creditor might be a bard man*. 

3. TAi OtnArulge Htsiary of Indus. I. (2nd Repnne, 1962), 191'5. Vide 
also Richard Pick. Ths social organha'ion (n Horth-oast India in 
Buddha’s time (Tr. by S, K, Mattra). Calcutta-1921); B, C. Law, India 
03 described in tarly texts of Bsidhism oni iTainum. (London. 1941). 191 1 

R- S. Shartna. *£fcjn3m.e life and orgaTtlssiion in ancient Ind.er, in 
ynidiertn tAecufn/ral history of India {Agra. 19S5). 40. 

D 
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It necessary to debar any candidate from admission to the sangha 
who was a debtor (Vtnaya, I. 76)’*,* 

Dr. Atindra Nath Bose, m his Social and Rural economy 
of Northern Jndifl, ctr. 600'B C-200 A.D, Vol 11, has a detailed and 
highly informative section® on money-lending and credit. He 
has quoted extensibly from the ArthaSdstra, the DharmaSastras and the 
Buddhist literature and rightly observes: ‘ These rules give the he 
direct to the remark of foreign memoirists—Among the Indians 

Dr. Bose by way of analysing the sastiic view on usury 
observes rightly: 'The strict injunctions of the Sasttas against 
violation of legal or customary rates together with the growing 
elasticity of the rules show that the practice shaped the theory rather 
than theory the practice’*. It is a fact that the importance of 
security in lending was recognised by Kautilya and other writers 
on Dharmasdstras and that was perhaps stressed for safeguarding 
the economic stability of the state. Penal measures have been 
prescribed in the Arthaidstra^ and other texts* for violation of 
the recognised rates of interest’. 

Gautama tolerates money-lending^ while Manu does not lend 
approval to the special forms of interest*. Vasi;(ha* and Baudbayana** 
condemn usury. It may be presumed that in consideration of 
the oppression to the debtors by the creditors, may be often 
by violation of the prescribed rates of interest, the ^astiakaras 
later on thought in terms of condemning usury. That also 
might have been responsible for the statement m the fragments 
of Magasthenes, already referred to, that ’the Indians neither put 
out money at usury 

I vide also Ratilal N Mehta Pre BuddkM India (Bombay 1939) 223 224 
vide iVotej on Early Eemomie eondilhns m Northirn India .hj Mrs C F 
Rhys Davids in J R A S (1901), 859 880 

2. pp 337 345 

3 p 344 !ti 2 

4 Ibid p 342 

5 Tatalj param kattulj karayiiul ca purvah sShasadariiJah 

6 YSj n 61 AtthaSastta III 11 2. 

7 ir 3 26 32 

8 Manu VIII 153 

9 n.4i 

10 I 5-10 24-25 

II Vide also Bose Sue <j! and Pural economy of Uorihtrn India II 343 In 1 
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For a scholar entering in the realm of any topic of the 
D/iarmolSstrrt, Mahamahopidhyaya P. V, Kane appears both as 
a problem and as profit. In bis epoch-making treatises entitled 
History of Dharmaiastra in several volumes Dr. Kane has dwelt on 
almost all the topics that may arise in the Dharmaiastras, and the 
approach to each question is so much exhaustive and accurate that 
one may derive maximum benefit out of them. Such a treatment 
creates problem also, in the sense that a new field of study other 
than those treated therein can hardly be chalked out. So far as 
the subject-matter of my dissertation is concerned, it must be 
admitted with gratitude that I have derived great profiit from his 
texts, specially the third volume' wherein he has discussed the 
topics in his own inimitable .and scholarly way. 

The scientific and exhaustive article entitled *The ancient 
Hindu Jauf of pledges and bailments* by 4fl Niranjan Roy* presents 
in short a picture of pledges, one of the essential constituents of 
the taws of debt. While admitting his contribution to the subject, 
this may be observed that ^rl Roy concentrated mainly on the Smrti 
texts and few commentaries and digests (namely, Asabaya on 
the NSrada’Smfti, VijSSnesvata on the Yajnavalkya-’smfti and the 
Smfticandrika of Devapabhalta). 

Reference should be made here Co an article entitled *On 
sureties* by Kharagjit Misra, wherein he has discussed modern law 
points as well as fiasttic texts.* 

Mr. M. V. Ramaswamy Iyer in his article 'Mortgage in Hindu 
Law** discusses difierent questions of pledge from the viewpoint 
of comparative law. 

Dr. Luduik Sternbacb in his Juridical studies in ancient 
Indian Law. I. (Delhi, 1965) has two long sections, one on pledge 
(pp-107-152) and another on suretyship (pp-153-198), wherein 
the sastric materials have been creditably utilised to a great extent. 
I have made use of bis two disquisitions to my benefit. 


1. pp 414-454. 

2. Published in the Journal of the Department of Letters, Vol X^tXll 
(Calcutta. 1939). 1-49. 

3. Vide (1923) 21 Allahabad Law JouroaL Journal Section, 13*20 

4. (1918) 34 Law Quarterly Review, 261^1. 



( zxvin ) 

tJsury m Medieval Mithila based on Vidyapati s L‘ikhanavalt^ 
—a short article by Mr Shankar Kumar Jha, may claim to be 
mentioned in this context for the new informations contained 
therein 

It is my pleasant duty to acknowledge my debt of leamvig 
to my respected acaryas m Oxford and London under whose guidance 
I have followed this line of research. Besides his guidence, Prof T 
Burrow Boden Professor of Sanskrit University of Oxford, helped 
me in various ways for which it was possible for me to stay at 
Oxford I deem it a rate privilege in being guided also by Prof 
J D M. Derrett, Professor of Oriental Laws in the University 
of London I am specially grateful to him for his learned 
foreword to this humble text of mine He was very kind to me 
to send me relevant portions from the unpublished commentary of 
Bharuci on the Manusaihktta, important portions from the 
Vivaiarnavasetu (which is not available m the library I worked 
in), an unpublished treatise on suretyship (by him) and a large 
number of reprints of his published papers in different Journals 
I should also mention here that he very kindly provided me with 
the synopsis of the works of Josef Koler, Walter Ruben, Johan 
Jakob Meyer (aU in German) and of Giuseppe Maxsatella (m Italian) 

I offer my respectful obeisance to my teacher Prof Dr 
Krishna Gopal Goswami, Sastri. M. A, P. R S, D phil, Smfti- 
Mlmatpsatirtha, under whose guidance 1 had the first lessons on 
research m the field of DkarmaSastra 

My teacher m my college days, Dr. Tarasankar Bhattacharya, 
M A, D Litt, Retired Principal, Sanskrit College, Calcutta has 
shown me affectionate favour in including this book m the Sanskrit 
College Research Senes 

I am also under debt of gratitude to Sri Bishnupada 
Bhattacharya, M A, P R S, Prmcipal Sanskrit College, Calcutta, 
and General Editor of the Senes, for taking interest m the publication 
of the book 

I must thank Pc Sn Nani Gopal Tarkatlrtha, Editor, of 
the Series for helping me much in respect of very prompt publication 
of the text 


1 vide Journal of the A«iauc Society (Bengal) vol X 1968 (Noj 14) 
46 43 (Issued August 1970} 



To the authorities of the India office Library and the Library 
of the School of Oriental and African Studies. University of London, 
I am grateful for the opportunities offiered to me in utilising 
their libraries and for the promptness with which they sent 
copies of books and manuscripts to Oxford. I express my thanks 
also to the Librarians of the Indian Institute and the Oriental 
Institute, Oxford for the specially prompt and kind assistance received 
from them. 


Sanskrit College, 
Calcutta. 

1. 2.1971. 
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CHAPTER I 


The concept of debt 



Ana!/cical table of the contents 


1. Debt, the earliest form of contract. 

2. Absence of general theory of contract in Hindu law. 

3. The legal meaning of debt. 

4. The ia^ric concepc of kustda and j-tfa- 



Important contributions to the concept 
of debt and contract 


H. S. Maine, Ancient Law, (London, 1801), 304-366. 

H. T. Colebrooke, Treatise on obligations and contracts, 1, (London. 
1818), 20ff. 

Sir W. H. Macnaghten. Principles and precedents of Hindu law, 
1. (Calcutta, 1828), 121-129. 

P. N. Sen, The'geneial principles of Hindu jurisprudence, (Calcutta, 
1918), 302-304. 

K. P. Jajraswal, Manu and Yajnavalkya, (Calcutta, 1930), 175-182. 

Mat! Lai Das, Hindu law of bailment, (Kbulna, 1946), 33-54. 

R. K. Ranade, in Bomba; Law Reporter Journal, (April, 1950), 33‘34. 

N. C. Sen-Gupta, The evolution of law, (Calcutta, 1952, 3rd. edition), 
105. 

Klaus M 5 lius, in Wissenschaftlische Zeitschrift Dec Katl-Matx 
Universitat, (Leipzig, 1965), Gesellschafts und Sprachwissen- 
schaftUebe Reihe, 1,41-43. 

I have discussed in this short chapter the iastne concept of 

debt as understood 6y the commentators and tbe digest-wrjters. 

This aspect has not received attention of the writers mentioned 

above. 



While writing on the evolution of debt» N. C. Sen-Gupta observes ; 
“The earliest civil action known to law appears to have been an 
action to recover a thing which has been wrongly taken away. The 
iegts Actio Sacramento of Rome is strictly speaking appropriate to 
this action only. Even in English law, the earliest actions seem to 
have been real actions for the recovery of things. The earliest form 
of contract known to law proper appears to have been debt. It 
appears very early in all ancient systems of law. Soon as society 
settles down to agriculture and business, credit becomes a necessity, 
batter and sale will be made on credit. So we see debts realised by 
the State by the most drastic penalties. The condition of nexal 
debtor in Rome was very severe because the law was supremely 
anxious to secure repayment of debts. The debtor in ancient India 
was in an equally desperate position. The creditor had absolute 
freedom in realisation of hts debt and could avail himself of all 
forms of force, fraud and coercion to get back bis money. Over and 
above this, there were the terrors of punishment in Hell for the 
debtor who has died with his debt unrequited”.' 

In the ancient systems of law, even the fairly developed ones, 
we do not find a general concept of contract. ^Even in Roman law 
it is doubtful how far a general theory of contract was developed 
before the days of the glossators, that is, before Roman law ceased 
to be the territorial law of Rome'.^ 

In the Hindu law one may find several beads of obligations 
like deposit, pledge etc. which modern jurisprudence would bring 
tocether under the common concept of contract. But Hindu law 
knows nothing of a general theory of contract; under which all 
these various ttansactions might be brought. The attention of the 
Hindu jurists was focussed not upon the question of contract in 
abstract but upon* the several kinds of contractual obligations and 
the remedies for the same when they are broken. 

Tn the strict sense of the word, a debt exists when a certain 


1. N. C. Sen-Gupta, The evolution ofiaw. 105. 

2. Ibid, 99 
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X cL“™v-“ 

R. K. Ranade brings out the nature of debt in its original and 
the present meaning m the following lines ; "A debt is a sum of • 
money which is now payable or will become payable in the futufe 
y reason of a present obligation and has reference to 'an actually 

ensting debt or a perfected and absolute debt. In other words, the 

term debt includes a sum of money due by one person to another 
and which is actually payable at the time, as well as a sum of money 
which IS due, though not actually payable then. It must be a per- 
ecte an absolute debt and not merely a sum of money which may or 
may not become payable at some future time, or the payment of 
which depends upon contingencies which may or may not happen. , 

, In Its primary sense, a debt denotes a loan arising out of 
contract, espress or implied. In its wider sense, the term debt 
embraces not only a contractual debt but also a breach of cieil duty 
arising independent of contract, for which a suit would lie. 

. Under,old English law. the term was used in a narrow sense as 
meaning a monetary obligation resulting from an express or implied 
contract. In old Hindu law the term pijn or debt appears to have 
een use in its pnmaty sense as implying a loan resulting out of 
con met and recoverable by suit, the contract being express or 
mp je . 0 ern law classes as debts not only contractual debts 

u a so ot er 0 igations arising independent of contract. In the 
present m u law of debts the term debt no longer retains its 
to be used in a wider sense, as including 
on y a contractual debt but also other obligations arising out 
a breach of civil duty and independent of contract. The larger" 

T used in the present Hindu law of 

can^ be said to be a modern graft upon the old Hindu law where 
the term is used m its primitive import”.® 

n V whether the iastric concept of rri^ana was 

hth T M kinds'of obligation 

which were capable of being liquidated in terms of a sum of money. 


1. Chailes Sweet. A dictionary of En£bsh law. 24A 

? R t' 7 i' ^ of Enelish law. 281 

2 R K. RanaJe Dorabay Law Reporter Journal. (April. 1950). 33-34. 
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It is certain that in Anglo-Hindu law the word j'fta is treated in 
this broad sense. It is perhaps desirable to assume the typicality 
of the vyavaharapada called ^nadSna and it will not be necessary to 
refer to this aspect further during the present thesis. 

Two words* kusJda and pta are used in the dAonnaJostras, and 
the commentators and the digest-writers understand the two as 
S3?nonymous. 

Narada defines kuslda as the receiving of money paid in 
consequence of the amount advanced and the profit accrued to it ^ 

B]<haspati presents a pseudo*etymoIogical definition of kuslda 
where be states that kuslda is what is exacted four times or eight 
times (of the capital invested) by persons'apprehending no sins 
(for such act) from the debtor, who is contemptible (kutsita) and 
distressed (lit. sinking).^ 

MedhStithi speaks of ffta as wealth that is invested for the 
purpose of earning profit.^ 

Capde^vara refers to the texts of NSrada and Bfhaspati and 
observes that kuslda is equivalent to fi^a.^ 

In the Vivadacandra it has been stated that the word is 
not to be applied to any grant or loan, but it should mean a sum 
of money lent for the sake of pcofit.® In other words, the author 
intends to use the word \na only in the sense of profitable investment 
and not (for example) for a friendly accomodation. It carries 

1. Sthanalabbanimittam hi dSn&smhansm i^^ate/ . 

Tat kusldam iti proktarp tena vrttih kusIdinSm// Narada IV 9S 
BhavasvStnl in bis commentary on the Naradiyamanusamhita. 1.86, 
explains that it stands for an investment with the purpose of having a 
proht without the loss ol the capital 
‘MDlSvinasena vrddhinimittam ity artbah*. 

?. Kutsitat sTdataf caiva mrviiamkaih piagrhyate/ 

Caturgupaip vaatagunarp kusTdakhyam atah smrtam// Brhaspatu X 6. 
Jagannltba holds that 'there is only the sm of distressing a miserable person, 
but there is none if his misery were merely pretended and even if he were 
really distressed the creditor may confer a benefit by prolonging the 
term ot otheiwise , and such is the practice' Col Dig I, II. 

3. Vrddhilabharthaip prayogavt’^ayam dbanam rnam 

Medhatitbi on Manu VIII. 43 

4 Atra kusidam roam ityeva lak^apats Tac ca naradoktau &phu(ameva. 
Vivadaratnakara fi 

5 Bham na samadheyamatrJip dfaanam kup tu labbSya dattam sthana1abhini> 
mittam hi...vacanat Vivadacandra. 2. 

2 
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at the inception of the tranaaction the obligation of return of the 
principal with an arranged or implied rate of interest. Since the 
word 2 no in Sanskrit (as‘debt’ with us) was used m many metapho¬ 
rical and applied sensesj such a definition was reasonable 

Misarumisra introduces the point that the concept of ‘period 
{cirakalci) is an important factor m a transaction of debt Every 
contract of debt has an expressed or implied ‘terra’ The contract 
will be valid and binding on both the parties so long as the term 
IS observed If it fails to be observed, other factors will begin to 
operate ^ 

VacaspatimiJra on the basis of the text of Natada, defines 
jrtez as money which while the principal remains intact is invested 
with a view to having profit out of it and which is accepted by the 
debtor on the terms offered ® He states further that in the case 
where the principal remains as it was and no interest accrues to the 
capital the wordjao may be applied only in the figurative sense 
Such a loan will not be means of livelihood ^ A consciousness 
of the difference between loans to help the distressed and commercial 
investments was evidently well evidenced and the Jurists were m 
no danger of confusing these two kinds of ‘debt’. 

Vacaspatimista bolds that the purpose of such secondary use of 
the term is to emphasise that even such a loan (where there is no 
interest) must be paid back ( in the same way m which other loans 
with interest ate discharged ) * — 

He observes that in the cash where money (or valuables) Is (or 
arc) advanced (invested) for the purpose of trade, that should not be 
treated as j-pa because of the fact that m the case of debt the creditor 


1 TayS vyavastbaya yad mam adhamaroo erbnaci tac ctralcalam vina tayaiva 
dadySt ciiakalasySpavddakaayabliaTe vyavasthaya eva myamakatvac 
Vivadacandia 2 

2 Tena mulavasthana eva ISkbanimittam dhamkena dattam adhamarpena 
ca tathSbhyupetya grbitam njani !ty atthalj Vivadacmtamaiji 2 

3 Kalalunye tu tulyatvad gaunaprayogah na hi tena vtttib Ibid 2 

4 Gunai cavaiyapakarauiyaCvam itt nyayas caturtbadhyaye dra'^tavyam 
Ibid 2 He ictets to the Nyayas tro oi Gautama (IV I 59-60) where 
Vatsyilyana ( on IV I 69 ) explains that the word /"ifa used in the ^aupaifiti 
Brahma/ a ( 1 1 2 I)istobe understood in the secondary sense—the sense 
being that those which are described are 1 ke debts 

Pradhana§abdanupapatccr gaunaJabdenSyam anuvada mair iva rnair m 
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receives the same thing that is lent or something of the same kind.^ 
His point is that there is a distinction between a straight-forward 
loan and an investment in e.g. partnership. In the latter the profits 
of commerce arc not directly related to the investment, and when 
cash or commodities are invested for sale or traffic the ultimate 
profit (which depends on the terms of the engagement) is not a 
percentage of the original investment. 

In the Vtvadariyivasetu the concept of is the same as we 
find in the V\vadacintamaif.i^ 

Jagannatha defines j-ya as the property which affords a gain stipu¬ 
lated in consideration of its remaining for a long time with the debtor.® 

From the discussion made above it may be stated that debt is 
to be regarded as one of the earliest forms of contract. In the Hindu 
law there is no general theory of contract. The two words, kusida 
and nva were employed to convey the idea of debt. In its primary 
sense the word ina has been interpreted by the commentators and 
the digest-writers as an investment yielding profit or interest, In 
the case where the loan is given without any interest the word is 
understood to be used in the secondary sense.'* 

1 Yasyana dinam (asyaua tajjatiyatya v2 gtabanam ata eva vaniprStlhapra* 
yuktasyipina tnatsam VivadaciDtama^i. 2. 

2 Tena mQladbaaava<tIiane aaty eva yo labhas tadarthaip yad danamdhanikena 
(UyamSoani mflladbanam adbamarnena ca giabaQaip tatbl svikftya grbya* 
mSpaip yat tad fQam ity attbah paryavasyatL Ratn&barjdayo’py evam 
KalaiQnye tv avaiySpakaranlyaCvarQpasunayogad gaurtapeayogah. Ata eva 
vSnijyaithaprayuktasya naioatvam iti misiab 

* Vivad&mavasetu, 2 , 

3. Tatba ca adhamarpapaisve stbituuyatalSbbajanakam yad dbanam tad eva 
piam VivadabhaAiarpsva Folio, 2. CoL Dig 1,8 Tbe translation here 
IS by H, T. Colebiooke. - •• 

Reference here may be made to an interesting paper on the evolution of the 
concept of kusida and ^»ndin by Klaus Mylius m Wisscnschafthcbe Zcits- 
chrift Det Katl-Mais Umveisitat (Leipzig 1965 ), Gesellschafts-und 
SptacbwissenscbaftUcbe Reifae, 1, 41-.43 * 

4 This IS bow the commentators and the digesc*wziteis interpret the word 
^na 'We may here point out that the word (na has its association with 
obligation of moral nature Thus it may be pointed out that in the Tdunrf- 
yoiOTiAitd (VI, 3.10,5 } where three debts have been referred to the word 
rpn stands for obligation As we shall see the iditras prescribe that a debt 
should be discharged under all circumstances. This point has not been 
lost sight of by the digest'Wrttets m their interpretation of the wordf^rx 
This is evident from the statement of Vacaspatimisca pointed out above. 
(Vide p. 10 ; f. a. 4). 
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Analytical table of the contents 


1. General rates of interest. 

2. Different types of interest. 

3. Kalika ( periodical interest ). 

4. SSfeJjavrddfti ( hair-interest ). 

5. Earit(i ( stipulated interest ). 

6. Kayika ( corporal interest). 

7. CaJtravfddhi ( compound interest ) 

8. Adhtbhoga{ interest by enjoyment). 

9. Interest on other objects. 

10. Maximum limit of interest to be realised at one time. 

11. The attitude of the commentators -and the digest-writers 
on dvaigunya. 

12. Maximum limit of interest in the case of other kinds of 
articles. 

13. The alleged rule that interest should not be charged more 
than one year. 

14. Loans where interest ceases. 

15. Some special provisions by Kstyayana. 

16. Epigraphic records on the rate of interest. 

17. Summary. 



Published contributions on different aspects of Interest 

J. Jolly, Recht und Sftte, (Strassburg, 1896), Translation into 
English by B. K. Ghosh ( Calcutta, 1928), 213-217. He refers to 
the rates of interest very concisely. . 

P. N. Sen, The general principles of Hindu jurisprudence, 
( Calcutta, 1918 ), 306-311. He mentions the sostrfc rates of interest 
very briefly, 

Balkrisbna, Sir Asutosh Memorial Volume, ( Patna, 1926-1928 ), 
277-301. He discusses in detail the different rates of interest and 
often attempts to be critical in his analysis. 

Pran Nath, A study in the economic condition of ancient India, 
(London, 1929), 93-94. He presents some 'of the ’ epigrapbic 
references regarding rates of interest. 

K. P. Jayaswal, Manu and Yajflavalkya, (Calcutta, 1930), 182-187.^ 
He refers to the iastric rates of interest very briefly, 

G. N. Jha, Hindu law in its sources, I, ( Allahabad, 1930), 132- 
1^. As in other cases. Dr. ]ha collects here in one place the possible 
iastric texts on interest m the pattern in. which the digest-writers 
arrange the topic, but be is not critical in bis approach. 

A. Appadorai, Economic conditions in Southern India, IE, 
(Madras, 1935), 786-7^4. He has presented in a tabular form the 
different rates of interest in South India (10th to 15th centuries ) 
on the basis of the records in the inscriptions. 

N. C, Bandopadbyay, Economic life and progress in ancient 
India, t Calcutta, 1945), 2S8-29d!. VcrybrieDylie refers to the rates 
of interest. 

P. V. Kane. History of DbarmaSstra, III, (Poona, 1946 ), 
418-427. He discusses in outltne different Aspects of the question 
on interest. 

U. N. Ghosal, 

Age of imperial unity, ( 1951, Bombay ), 346,351, 358, 

The classical age ( Bombay, 1954 ), 594-595 ; 

The age of imperial ^anauj ( Bombay, 1955 ), 406 , 

A comprehensive history of India, ( Bombay, Madras, 

Calcutta, 1957 ), 453-4 j 
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A history of Indian public life, fOxford University Press, 
Bombay, 1966), 104-105 

Dr Ghosal refers to the iastric rates of interest 

Asok Kumar Majumdar, Chaulukyas of Gujarat, (Bombay, 1956) 

274-284 

The question of loan in general has been discussed here 
on the basis of the Lekhapaddhatt He refers also to the sastnc rates 
of interest 

J D M Derrett, The Hoysalas ( Oxford, 1957 ), 230-231. The 
rates of interest for the period between 1060-1297 A D has been 
discussed here on the basis of epigraphic records 

‘Law m the New Testament* the unjust steward* ( Luk XVI 
1 9 ) and Indian law. Z V. R. 65/2 ( 1963 ), 172-182 Here Prof 
Derrett critically analyses, perhaps for the first time, the background 
of different rates of interest. 

S K Maity, Economic life of Northern India, ( Calcutta, 1957), 
183-183 Reference to the sastrtc rates of interest m outline has been 
presented here 

Ram Gopal, India of the Vcdic KalpasOtras, ( Delhi, 1959), 144- 
145 He refers to the different rates of interest very briefly 

Dasaratha Shatma, Early Chauban dynasties. (Delhi, 1959) 
300-301 He discusses about the rates of interest for the period 
between c 800-1316 A D 

Bhakat Prasad Majumdar, Socio-Economic history of Northern 
India, ( Calcutta, lOgo ), 224-226 He refers to the iostrtc rates very 
briefly 

S. C Banerjee, DharmasDtras, a study in their origin and 
development, (Calcutta, 1962). 204-205 He refers to the rates 
briefly 

Lallanji Gopal, The economic life of Northern India, ( Delhi, 
1565 ), 169-170 He refers to the rates concisely 

Habib Irfan, 'Usury m medieval India*. Comparative studies 
in society and history, ( Hafiuc ) VI, 1963-1964, 393-419 In p 416 
he has some scanty references relating to the Hindu rates of 
interest 

R S Sharma, ‘Usury in early medieval India', Comparative 
studies in society and history (Oct. 1965), VIII-I, 55-77 Dr. 
Sharma critically discusses some of the aspects of the rates of 
interest 
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L. Sternbach, Juridical Studies in ancient Indian law, I. ( Delhii 
1965 ), 510-518. He discusses the social background for the introduc¬ 
tion of different types of interest. 

R. C. NigatDi ‘Usury through the ages’, Indian Advocate, VII., 
(1967) 3-4, 46ff. The writer discusses mainly in outline the 
points but does not go deep into the detailed study of the same. 

The question relating to interest in its iastric background has 
not been discused in its evolutionary stages in the discussions refected 
to above. I have attempted to discuss each selected topic relating 
to interest in systematic order and have discussed the questions in 
a wider perspective, utilising materials from the commentaries and 
the digests hitherto unexplored properly. 



1 Geocral rates of interest 

may 'l!"' “f 'n 'he form of a loan 

such Th fo' ‘h^ use of money invested as 

mterest IS ‘irddhdi-increase-. Our 

rTfT of interest to be 

arged under differenj circumstances. Besides the detail we come 
cross in the dharmasastras, which we shall study shortly, there are 
some rules of Panmi that may help ns to form an idea about the 
rates of interest 

In the rule 'hm,dadcua,Udaial Mhan ithacau ■ (the affiscs ^them 
ndsUnecome respectively after the words hus.du and dusnijadusa 

mean, ““‘‘''P '> '"P'css.on daSathadaSa 

means the lending of ten ( coins ) on a condition that the borrower 

n“t an7th"" -ppp'= 'o 'he rate of interest as ten ;:; 
cent and the use of the term gnrllynm that follows as a matter of 

ITZlr T (IV 4 30 ) suggests that such a rate 

to h Ja favoured Again Panini mentions some suffixes 

ht,l s T u 7""’' or rent or proBt or a tax or a 

rihe In the subsequent rules* there is also reference to other 

e o interest Thus the word ardhtka is formed in the sense of 
f of half per cent (the word ardha is technically 

*-~i 7 A »°\ * of half of rupee or com : ardhaiabdo rut^ahasyardhe 

incsst r ^ in the illustration (WogyS* or) 6/ia^ij&a umfafij’ 

P s of a loan at an interest of two per cent and a half (the w ord 

*n«nrX'; -a-fof arnpee hhegnsnhda-p. 

~~^o;dr’du:.c'“v t «■ Lt 

, , ’’ ^aika explains tatra >ad odhanarnena 

2. IV T “‘“‘“^^‘"’■‘""'‘“’PdertillMdvrddb.l) 

,11 V * ‘-““■“'nwO' Bahrmnsra^a Ikadaian Ian 

ndlnlnn swhumn dsi. n."bn ndb.wnrwua prsinccism, javnt. 

J T«d -unmvrJdhjaynlabhniulkopadadiinM V I 47 

'““"""V" ‘""“Iv l»j been used to sbo« ibat m ibe mnsecl on 

01 debt the rate o£ interest is lire pci cent panca asnal s rddbjadit d rate 
paucako dc\adattalj 
4. Puranlrdbajhthan V 1 .,5 
UbSsSd ;ac ca. V L 49 
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Pataujali cites examples o£ usurious loans as dvmgu^tka (a sum 
by way of interest equal to the capital) and tratgunika ' Loans were 
also named on the basis of the amount of interest earned on them 
Thus Pataiijali refers to interest as five per cent as pancaka, as seven 
—saptakat as eight—astaka^ as mnt—navaka and as ten— daiaka^. 

Kautilya prescribes the rate of interest in the form of one pana 
and a quarter per month on a hundred panas as righteous { dharmya) 
The Hindu rates of interest are normally conceived of on monthly 
terms as in the cases of wages The rate presented by Kautilya is 
fifteen per cent per annum. This was perhaps to be treated in general 
cases If the loan is issued for commercial purposes the rate of 
interest is to be five panas per hundred per month The idea perhaps 
was that the debtor may utilise the money in his commercial 
enterprises to earn a greater amount and as such the creditor should 
be justified in demanding a higher rate than the normal one Simi¬ 
larly, talcing into consideration the risk involved m getting back the 
capital, the creditor has been permitted to demand ten panas per 
hundred per month, in the case where the debtor is to pass through 
forest and twenty panas per hundred per month where he is to cross 
an ocean (perhaps for carrying out bis oversea business) * In other 
words, the rate of interest reflects, as usual, the risk to which the 
capital IS subject* Kautilya seems to suggest that this rate is not 
final because he prescribes rhat the practice of the debtor and the 
creditor is to be taken into consideration if the king is unable to 
ensure protection * 

According to Gautama, the interest declared as righteous is the 
same He prescribes that the mtere'^t should be at the rate of five 
wiafos a month for twenty ( karsapanas ) * Haradatta in his commen- 

1 On PaQini IV A 30 me syol lopo va—me syac chabdalopo va. draSJavyaJ? 
dviguoarp me syad itt piayaccbati dvaiguntkab traiguQikati 

2 OnPamni V 1 47 tad asmin diyate sma lU ca—tad asmm diyate asma itt 
cell vaktavyam panca vfddbir va ayo va labbo va sulko va upada va diyate 
asmai paucakalj saptakab as^akab t»vakah dasakab 

3 Sapadapana dhatmya masavrddhib pai^aiatasya pancapana vyavahatiki 
dalapapa kantaiagauaip virptaupana samudtaqam Aitholastxa 3 II 1 

4 Rajany ayogak'emavahe tu dbanikadharapikayos cantram avek^eta 

AttbaiSstra 3 II 3 

For explanation of tbc two tetms omtra and vide the notes by 

by R P Kanfilc The Kaupliya Attbaldstra II 261 

5 KusIdavrddbirdhaimyavHnSatillpajicaiDu'iki nid«ain CDS XII 26 
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tary shows that it amounts to 3/80tti part per month', which is 
equivalent to fifteen per cent per annum. 

BaudhSyana declares that twentyfive hanlapai^as ( in stead of 
twenty mentioned by Gautama )( shall bear interest of) five ma?as 
( per month 

Vasistha, like Gautama prescribes five ma^as as the monthly 
interest for twenty ( kar^apanos )^. 

Manu refers to the rate of interest sanctioned by Vasistha and 
it is in the form of taking the eightietl) part of a hundred.* 

YajSavalkya approves of this rate of interest, but a condition 
has been tacked to it that this will apply where the loan is secured 
by a pledge.® It is not clear whether or not the rule prescribing 
fifteen per cent as interest originally contemplated a security. 

NSrada in almost the same language ,as that of Manu prescribes 
onceightieth part as the monthly rate of interest.® 

Two verses have been attributed to Brhaspati on the question 
of the rate of interest. One of them ( X. 28 is exactly like that 
of Vasistha (IL 50 ), while the other { X. 4 is the same as that of 
YajSavalkya ( n. 37 ). That be was in favour of 3/80th part as the 
monthly interest may be stated without reservation,® but whether 
he was favour of prescribing this rate of interest in the case of loan 
with pledge or without it cannot be stated categorically. But 


1, * Pananam virplatjf catuhsaii sampadyate cituljtatyah paHcamS^a 

vtddKii atkec Com on G D S XII 26 ' 

2. Paitcavirplatis tv eva pancamS^aki syat. 

Baudhayanadfaarmasutra 1,5.10 23 

3 ...paucaralSas tu vimsatya . ...'Vasisthadharmasastra 11 50. 

Vide here the comments by P V. Kane, History of Dhatmalastra, 111,420 
on the dtfierence of opinion between Baudhayana and others regarding 
the exact measurement of harfapanas Vide here also the comments by 
Vacaspatimi$ra in the VivSdacintamaot. 2 and the notes by G N Jha on it 
(In Translation of Vivadacintamaqi, 3-4) 

4 VasKthavihitatp vrddhim srjed vittavivardhinlm / 

Alltibhagam gthnlyan masad ▼atdhu'Slkah late//Manu VIII 140, 

5. Alicibhago vrddliis syan mast mSsi sabandhake Yaj 11 37. 

6. Naxada. IV. 99. 

7. Referred to in the Apararka commentary on YSjuavalkya, 612. 

8. Referred to in the commentary of the Vyavahdra section of the 
Paralarasmrti by Madhava. 110. 

9. In another verse be states that the interest is at the rate of I/SOth part' 

■olitlbh^go vatdhcta....,,* Bfhaspatismrti X 22. 
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These statements show that the iastrakaras in general accepted 
the righteous rate of interest to be fifteen per cent per annum. 
Y&jfiavalkya and Vyasa made modifications in the form of applying 
this rate in the case where the loan is secured by a pledge. 

But that this rate of interest was subject to change perhaps in 
the light of demands of the society may be understood from the 
statement of Manu that one following the course of the righteous 
persons may charge two per cent ( per month ) and that by such act 
the creditor does not incur the sin of extortion.^ Even charitable 
people need some inducement to lend at any rate to the strangers 
with whom they have no reciprocal ties. The rule in the same form 
appears in the text of NStada.® 

The commentators and the digest-writers were in an inconve¬ 
nient situation to harmonise it with the earlier rates approved in 
general. Asahaya explains that two per cent may be charged from 
honest men only irrespective of their castes.* Medhatithi is of opinion 
that such a rate may be charged by the creditor when he is to maintain 
a big family and when he is not in a position to do so if he accepts the 
previous rate of interest.** This is evidently the case with profe¬ 
ssional money-lender. Bevapabhal^a demonstrates ingenuity in his 
attempt to explain that the rule is to be treated as an adjustment 
in regard to the option.* In other words, this direction of Manu 
may be taken to in certain cases if necessary. This explanation has 
been follo’wed in the same form by MitramHra.* It may be mentioned 
here that in an^attempt to harmonise this direction with his other 
direction ( VIII. 142)» DevagLabha^ta,^ Caq.4csvra,® Pfthvicandra® 


1. Dvikani latam va grhniyae utam dhatmam anusmaran I 

Dvikaip latarp hi grhpano na bhavaty arthakilbiSi // Manu. VIII. 14l, 

2. Natada, IV. 101. 

3. Athava satvavai^eSv apt aSdhupuruiebbyal) sakSiad dvikam eva Sataip 

Commentary on Naiada, IV. 101, 

4. Piirvayajlvato bahukulunibasy5yarp dvikalatavidhilj. on Manu. VIII. 141. 

5. Yat tu manuna vikalpatvenoktein dvikam fatam va gfbnIySd tti tad 
vyavaathitavikalpatvenoktaia. Sm. C. ll, 361. 

6. Vyavahotaprakata, 227. 

7. SmrticandiikS. II, 361. 

8. Vivadaratnakara. 7. 

9. VyavahSraprakaJa, 206. 
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and Vacaspatimi^ra* restrict the scope of this direction to the case 
of the BrShmana debtors. 

It may be presumed that the rate of interest as I/80th part 
became gradually increased to two pet cent per month and it is 
interesting that this rate rose upto 6ye pet cent per month when 
the principle of caste system was applied to it This development 
IS not noticed in the Arthamra of Kaufilya and the Dharmamtra 
of Gautama. Vasistha prescribes that one may charge two, three, 
four or five pet cent pet month from the debtors belonging to the 
four castes respectively» The same direction in the same form 
appears m Manu» and Karada ‘ Y5]navalkya in adjustment with 
his other rule ( where he prescribes the l/80th part as the interest 
in the case where the loan is secured by a pledge ) prescribes here 
hat these rates may be taken from the respective castes where the 
oanis not secured by any pledge' Visnu follows this principle 
«'>d.tion as we find in the test of Yijua- 
si.nnnrr to in the Commentary of Viivarapa, 

of th! !r basis of the caste 

of the debtors Vyasa, it may be mentioned here, speaks of two 

burr. 1 *® -naloan without pledge 

the caste of the debtor' 
sSb P'C'cribes that this rule 

his hvehhhnnV'r b" ^ ‘ where the creditor cannot maintain 
p r r H rate of interest (le l/80th 

Xsemea„r®®'“* that ,t may refer to the creditor 

W “Ctncans are not proportionate to his rehgiou, commitments and 


Vivildadntamaiji 3 

Nirada IV 100 

vf r ‘“''‘'"'"“'■’sScabaa „ 3 , 

t-a esbitapaub pSdops- 
Viv3daratnakata,7, udJhrtah Vyfisa quoted m t^e 
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where the debtors are not of specially religious dispositions^. In 
other words, he sees (correctly) the whole attempt at regulation 
as a device to impose principles of dharma on a matter governed 
partly by social and still more by economic considerations. 

The view of Govindaraja appears to be the same as that of 
Medhatitbi ^ Devapabhaf^a explains that the provision refers to a 
loan without pledge and surety.* He interprets evidently the text 
of Yajnavalkya (II 37) as having reference to both pledge and surety 
(though he uses the term bandhaha, conveying the meaning of a 
pledge ) This process of harmonisation has been adopted by 
Kullukahhat^a*, Prthvlcandra* and Madanasiipha*. 

Vacaspatimi^ra argues that the principle of caste distinction 
should he applied also in the case where the loan is secured by a 
pledge He thus goes against the text of Yajuavalkya (II 37) He 
explains that when the interest is charged from a Brahmana debtor 
at the rate of one, that should rise up to one and half m the case 
of a Ksatnya, to two in the case of a Va\%ya and to two and half in 
the case of a iadra ^ By way of explaining the verse of Manu 
(VIU 141), he observes that m times of distress if a i^msya or a 
Brahmana and others receive interest on the basis of this text of 
Manu, no sm is incurred One however, may incur sin if a rate higher 
than this like kar\tci etc (for which see sub'section 5) is charged 
because that causes distress to the debtor 'In normal time if people 
other than the Va^iya receive either of these two sets of rates (rates 


1 Idam apt purveijSjivatali kalpantaram yasya valpam dbanam mabaee 
dbarmSya i^abitSras ca naCidbatmikas tatrayam vidhih 

Commentazy on Manu VIII 142 

2 The printed text containing the commentry of Govindaiaia as edited by 
V S Mandlik ( Bombay 1886 ) seems to be incorrect It should be read 
as purvavyddhya cajivan in place of ca jivan (vide bis commentaty 
on Manu VIII 141 ) 

3 Abandhakllagoakprayogavisayam etat Sin C II 382 

4 idam tu vadamalji sabandbakeSv asttibhagagiabariaip bandhakaiahite tu 
dvikasatavyddhiparigrabatL Commentary on Manu VIII 142. 

He docs It to adjust ft with the pnvision of Yljaavalkya II 37 

5 VyavaharaptakaSa. 206. 

6 Madanaratnapradipa 139 

7 SabandbakSiSv apy cvaip varnakrameijotkat^ah tenabr^bmane ya vrddbih 
ta k-^atfiye sardhi vailye hi dviguna sQdie fdidhaguijS 

VivSdacintatoaoi 3 
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like 2%i 3%, 4% and 5% and the rates like compound interest etc ) 
they incur sin (It may be noted that there is no question of the 
transaction being void ) 

From the interpretation of Vacaspatimisra it is clear that be 
IS in favour of applying the principle of caste distinction in the case 
of the creditors also Vijnancsvara distinctly refers to this in connec 
tion with the debtors * Jagannatha harmonises by stating that 
the order of classes should be considered as relating to both the 
lender and the borrower ^ 

We have from Manu the direction that the maximum rate of 
interest that should be charged is £ve per cent per month He 
observes that the stipulated interest beyond what has been prescribed 
m the iastrti (i e beginning with l/80th part and rising up to 5%) 
should not have legal force because that is spoken of as usurious way 
(of lending) The creditor may charge up to five pet cent* The 
exact implication of the verse is not clear but it may be taken for 
granted that Manu regards this rate of five per cent per month as 
the highest limit It may be mentioned that the special rates of 
interest like Cakravfddh etc have not been recognised by Manu 
(Vin 153) 

MedhStithi observes that if the creditor is anxious to make as 
much money as possible out of the transaction under the impression 
that the borrower is going to carry on extensive business with the 
capital he is going to lend, then the creditor may charge five per 
cent irrespective of the caste of the borrower ® More or less the 


1 EuimanuvalcY^l u.k.tagtak3xavriMlij.gMlxAiiJL taJtlu^adi biahoa 

rt&diium api nadbaxmah atiiiktaVati(adivrddbigrahaQe tu pi<}akaiatvSd 
adbattnah Anapadi tu vai$yetare?aai ubhayatbapy adhatmab 

VivadacintainaiJ> 3 

2. Vide bis commentary on Yai II 37 

3 Col Dig L 46. 

4 Krt2 uuSrSi adhika vyatlsikta na sidhyati / 

Kusidapatbam ahus tarp pancakam Satam atbati// Manu VIH 152 

For the different reading for the words underlined vide tbe commentary of 
MedbatitbL 

3 YasySvalyam adhika kattavya mahad dhi kaiyam ayam madlyena dhanena 
sSdbayatlei buddbya tadj varoavibhlgam anapek^ya paacakatp 4atarp 
grahitum aihau Iipsct tadattbaa idaa ucyate on Manu VIII 152 
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same sort of explanation has been offered by Govindaraja^ and 
Sarvajnanataya^a.* 

Yajuavalkya, like Kaufcilya (III. II. 1.) does not regard this five 
per cent interest as the highest limit that may be charged. He 
prescribes ten per cent in the case of the debtors passing through 
forest and twenty per cent for those who are to cross the ocean.® 
He does not mention the commercial rate of interest as we find in 
the Arthasastra. In these cases we may reasonably point out that 
this exorbitant rate is sanctioned by this law-writer by taking into 
consideration the fact that in these cases there is apprehension of 
the loss of the capital even. This has been pointed out by VijSSnes- 
vara.^ A different approach has been made by Jagannatba, According 
to him the traders who travel by difficult roads endangering life, 
necessarily obtain greater profit and those who travel by ocean are 
exposed to utmost danger and in this case also they can earn 
greater amount of profit. The creditor may therefore claim in these 
two cases a special rate of interest.® What we think is that both 
the views are partially correct. It is better that the text of 
YSjfiavalkya should be explained as suggesting both the purposes 
as the basis on which the direction has been given. It may be 
suggested here that Manu himself could conceive of such a 
situation nowithstanding the fact that he has denounced the 
higher rates of interest. In one of bis verses there is reference 
to the rate of interest to be ascertained by the persons expert in 
the sea^voyages. Thus he observes : ‘Whatever rate.men fix, who 
are expert in sea-voyages and able to calculate (the profit} 
according to the place, time and the objects (carried}, that (has 
legal force} in such cases with respect to the payment (to he 
made).'® Here the implication of the verse may be that a rate 


1. ^udravtjaye >3d uktaip paucakaip iataip tad a$av uttamarno dvijatcr udatum 

athati. Covjndu&ja's comiaentaiy on Manu. VIII, 152 

2. Artataydcadadhikaip^atadrac paucakagrahaijaip IQdic uktarp tac catursu 

vanj«5u grahyattu . Coaunentaiy on Manu, VlII, 152. 

3. KSntlngSs tu dalakam s3mudia vun^ka^i satam Yaj 11,33. 

4. ...tnula%in2^asyapi iatpkitatvSt. Commentary on YSj. U, 33. 

5. Col. Dig. 1.81 

6. SamudraySnakuiaQ deiak213itliadatimat> / 

SthApa)antt tu ySip vrddhup $1 tatrldhigamani piati// Manu. VIII. 15?. 
The trantlauoD madee bo>e la by Buhler, S. D. E. XXV. 282. 
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higher than the rate fixed by him (i. e. five per cent) may be 
accepted as legal if the experts on the subject so decide. 

Candesvara in his Viv^aratnSkara holds that such a rate of 
interest as sanctioned by the text of Yajfiavalkya, should be paid by 
the debtor even if such a rate was not previously accepted by the 
debtor himself.* The idea appears to be that according to Cande^vara 
such a high rate depends on the nature of the risk involved in the 
realisation of the capital It is immaterial whether there was any 
stipulation to that efi’ect or not at the time of getting the loan, 

Jagannatba regards such a rate of interest to be the stipulated 
one, karita * 

Yajnavalkya takes the bold and realistic step of prescribing that 
irrespective of the castes, the debtors may pay a rate of interest 
agreed on by them and approved of by the creditor.* This has the 
support of Vianu* and Katyayana,® Practically speaking, there is 
justification for such a provision. In times of crisis and immediate 
necessity a debtor may be compelled to agree on any rate of interest 
and It will not be proper on the part of the debtor to act against his 
promises even though the rate may be higher than that presctibid in 
the i^tras Therefore it is quite reasonable to think that by lending 
recognition to to such practices, Yajfiavalkya has demonstrated his 
rational and practical approach to the question like a modern legislator 

We have from ICatyayana the rule that when such stipulation 
IS imposed by the creditor himself by taking advantage of the debtor’s 
distressed state it should not be paid by the debtor.® Or in other 
words, the sastrakara through such provision is supposed to impress 
that the recognition of the hanta type of interest (in which category 
It falls) should not be misused by the creditor to serve his own 


1 .. tc ultamatoaya dasakam Sataip virtsakafi ca sataih krtayam akrtayam api 
vrddhau dapayitavyalj Vivadaiatnakata 11 
2. Col Dig I £0 

3 Dadyur va ivakrtaip vfddhini sarve sarvasu jatlju Yaj II 38 

4 Sarve vatija svapratipannaip vrddhup dadyuh Visnusmrti. VI 3 

5 K3tydyana 498 

6 Roikena tu y2 vfddhir adhika samprakalpita / 

Spatkalakpra nttyaip datavya kStita tu sa // 

AnyathS klruS vrddhir na dStavya kathaacana// KatySyana 498 .“ 

Bfbaapati X 12 
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purpose.' He may go to the extent of receiving such a rate of interest 
only when it is offered by the debtor himself. 

In this contest the test of Narada may be suitably cited. 
According to the test the rules relating to the different rates of 
interest mentioned by him are to be treated as of general nature ® The 
purport of of the statement appears to be that it is not possible 
strictly to enumerate all the detailed rates of interest because they 
are subjected to variation according to the circumstances under which 
'transactions take place. 

To summarise, the righteous rate of interest without any 
reference to any type of security was fifteen per cent per annum. It 
is Yajuavalkya who introduced the additional condition that such a 
rate should be accepted when the loan Is secured by a pledge. He has 
been followed by VySsa, who makes further distinction with reference 
to a loan secured by a surety. The rate was raised to twentyfour 
per cent and that became fixed in the case of a BrShmapa debtor. 
Through the intcoductlon of the theory of caste distinction 
the rate rose hig^^er up to 36% in the case of a K?atriyai 48% in 
the case of a Vailya and 60% in the case of a ^adra. This '60% 
annual rate was regarded as the maximum by Manu. Kautilya and 
Y&}5avalkya prescribe greater rate of interest in the cases where 
there is apprehension of the loss of the capital itself. Yajuavalkya 
proceeds a step further and directs that the stipulated type of 
interest (Wrtfa) may be accepted by the creditor and in that 
case the limit of the rate of interest cannot be stated accurately. 
KStyayana, however, restricts this scope of the kurita type of 
interest by declaring that the creditor should not be entitled to 
charge a stipulated interest but he may accept it when the 
debtor himself agrees to pay it. Notada tightly observes that the 
rates of interest sanctioned in the iastra should be treated as appli¬ 
cable in general cases only C implying thereby that there should be 
exception to the rates depending on the nature of the circumstances ). 
This evolution may be stated to demonstrate how iastra attempts 
to keep pace with the changed condition of the society. 


1 . Devaoabbafta. followed ty otberdirest.wnter$ explains that a rate fixed by 
the creditor should not be paid by the debtor: 'na punar anevaipvidbd 
dhanikena kSfitd ddtavyety oitbab. Sm C. 11. 360 . 

Vide ftlso Viv. rat. 10—11; hL R. Pm 137; VirSdaciatSuuiai. 4. 

2. Ninda. IV. 105. 
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2. Different Types of Interest. 

Notwithstanding the fact that certain rules of general nature 
regulating the rates of interest were prescribed by the ^astcakaras 
they had to lend recognition to certain other special rates of interest* 
vjhich were current m the society Evidently they had to be 
recognised under peculiar circumstances and this may be treated as 
one of the illustrations where dkartnai^stras had to adapt themselves 
to the changing conditions of society 

Gautama refers to six types of special interest in the form ol 
calravrddki (compound interest), halav\ddh% (periodical interest), 
iarifa (stipulated interest), kayika (corporal interest), iikJta (daily 
interest) and adhibhoga^ (interest in the form of the use of a pledge) * 
Gautama docs not describe the nature of these types of interest 

Manu mentions four of them omitting the Hkhav^ddht and the 
udhibhoga type of interest * He also docs not describe the nature 
of these types Yajfiavalkya appears to refer to the Larxta type ol 
interest, though he does not mention it by name * The same is the 
case with Viinu ^ Natada makes mention of the four types referred 
to by Manu * Brhaspati refers to different views according to which 
interest may be of four, five or six varieties ® The six varieties 
mentioned by him are like those of Gautama, the difference being that 
while the sixth one in the list of Gautama is termed as adhtbho^a it u 
given here the appellation of bhogvatddh’* or bhogalabha Katyayana 


1 For discuss ons on the diOerent types ot mtereit see P V Kane History 
ol Dharmajastra III 416 419 He s mply mentions these types but does 
not analyse them properly Stcrnhach m his Jutid cal studies in ancienf 
Indian Lav 1^10 511 refers to them 

2. Haradatta refers to a view occoidmg to which the name should be 
adhTthoga Vide hti commentary on G D S XII 32 

3. CalcrakllaTxddh h G D S XIL31 
KilntAkdyikiUiVhidhibhogli ca. G D S XII 32 

4 Manu. VIII 153 

5 VidcYflj II 3S and the notes by VtjuSneivara on It 

6. Vide ViSnusmrti VI 3 and the commentary of Nanda on it 

7 Narada IV 102. 

8. Brhaspatismrtl X. 8 

9 Ibid. X 15 

10 Idid. X 9 
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defines bhogalabha,^ adhibhoga’^ and ithhavtddhi^ and refers to the 
ftarUa type * These forms of interest will be discussed below 

3. ^ah)^a (periodical iatercst). 

The periodical interest is calculated by month® and is collected 
at each month ® AsabSya states that the rate of interest in this 
case ranges between two and five per cent per month as sanctioned 
by the iasfrns according to the caste of the debtor * It is clear that 
kahka IS not a rate of interest but a mode of payment of interest with 
reference to time. 

Medhatithi makes a different approach to the question Accor¬ 
ding to him the use of the word masa ( month ) in the definition by 
Narada and Brhaspati is illustrative only The idea is that time is 
not allowed here and the interest is not to be accumulated and is 
realised either daily or by month ‘ This is obviously the point of 
the classification He refers to another type of periodical interest 
where the creditor stipulates by prescribing a time-limit that if the 
payment is not made withm the stipulated period then the capital 
Will get doubled automatically*** MedbStithi might have referred to 
a particular custom of certain locality In the M.askarxhh'Siya on the 
Gautama~dharmasutra (XII 31), the halavfddhi type of interest has 
been explained in this light. It has been stated that in the kilavrddhi 
type of interest there is a stipulation with reference to the limit of 


t Klttyurma 500 

2 Ibid 501 

3 Ibid 499 

4 Ibid 493 

5 Pratimaiaip *f3rantl rS vfddbi^ f3 UlikS smrtJ Narada IV 103 

6. Masagrahjil tu IdUikS Brbaipttisiorti X 10 

7 S3 ca iittroktd varO-inukracaeiis psucakafataca a\adhibhQt3 dntl 
Commentarjr on NSrada IV 101 Vide also the commentary by 
BKarttvltal on N M S. I 83*89 

8. Mlsiecabaoim upaUk^anSrtbam. ySnupacitil vrddhir dirase divase nbyate 
misl olsi vlyasyShUto na pratik^yate , onManu VIIL 153 

Q Atha eaieismm ktUe yadi na dadlst tadi dvi^uCTbbavati dhanam icy ekarOpS 
kilavridhih McdbStJtbi on Manu VIII 153. 

GaAr^nlch Jhl wrongly attributes th s Interpretation to the VlrlJaratnl 
kata in bis ttanslation oi the VnldacintSaapi 6 

5 
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time which if violated, should result in the payment of an interest 
as thrice or four times the capital.* 

Vijfiancivara,® Devariabhatta* and Mitramika* explain it as 
an interest payable at each month. ' 

4, Sikhaveddhi (Hair-interest). 

The halHnterest may be treated as a variety of the periodical ' 
interest, the difference being that the interest here is collected each 
day. Bfhaspati defines it as standing for an interest that is realised 
each day.® In another verse he brings out the significance of the 
name by stating that the interest grows daily hks a hair-tuft. Just a® 
the hair-tuft ceases to grow only when the head is chopped off so 
such an interest ceases to accrue only when the* principal is paid off.® 
Katyayana explains that in this type of interest the debtor is to pay 
the interest fully and it is paid each time ( day ).’ 

Devajiabha^^ followed by Pcatapacudca and Mitramisca explains 
that the words ^pratyaham g^hyate* (taken daily ) should be indicative 
of the number of days etc. within which the debtor promised to pay 
the debt.® ‘The vague interpretation of this type in the Maskarihhaiya 
suggests that the appellation of this sort of interest on the basis of 
the hair-tuft was not final.® This may be regarded as one of the cases 


1. AimSe kill2t prlk kcvalacp vS v3 mama datavyam yadt na 

dadSai (atas taimad Qrdhvatp tngunaip ( ca } caturfunarn v3 cUtavyam iu 

• samayatpkftva yasmtn bahvi vyddhit erbyate al fcjlavrddluh 

2. Vide his commentary on Yil), 11.37. 

3 Sm;ticandrika U> 359. 

4 Vyavahdrapiakjia. 225. 

5 Pratyahaip Srhyate yS tu iikhjvrddhis tu (3 tmrta. Drhaspoti. X, If. 
Hatadatta on G. D, S, ( XII. 32 ) attributes this to K3ty3yana 

6 ^ikheva vardbate nityarp iitaicedSn mvattate / 

MQIe datte tahatraisl iikbavyddhie tatab imrtil // Brhaspati X. 13. 
Haradatta attributes ibis to KfitySyana on G D S, XII 32. 

7. EklntcnaivasiTddhMp tu iodbayed yam caipiVam tlj) / 

Pratikdlarp dtdStr era iiabavrddhis tu sd imrtu // Kdtyayana, 49^. 

Vide here the notes by P. V. Kane in the KStyiyanasmrtisdroddhJra. 215. 

8 Pratyabirp erhyate irl samprattpannadmasa/TtkhyaviliStivrddhl^rahtQO' 
palakjaoifthsm So. C. 11.360, Vide Sar viL 2>3 j Vy. P ( M ). 226 
9, iikhadhSnyaiyayathacaturOdm praitbJnarp paucaroa Uyddi. 
Commentiry nn G. D S, XIL 32 
Vide here the commentary on the tame by Haradatta 
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where certain laws lost their original meaning 'and the commentators 
in their interpretations presented the points vaguely, may be 
intentionally. 

5^ Kanta (stipulated interest). 

This type of interest has been referred to by Gautama and Manu 
and we have pointed out that Yajfiavalkya might have been familiar 
with this type as maybe presumed from his direction embodied in the 
rule ( Yaj, II. 38 ). Natada defines it as an interest which has been 
promised 5 by the debtor himself.* The same type of definition we 
find in the text of Byhaspati.® A direction shared by ft>th Brhaspati® 
and Kstyayana* goes to suggest that such a type of interest has a rate 
above the normal one as prescribed by the sastros and it is stipulated 
in tiroes of calamity by the debtor. 

Asahaya explains it as the interest promised by the debtor 
himself at a rate more than ten per cent in times of acute distress.^ 
Medhattthi, following BhSruct* speaks of.it as a rate settled by both' 
the creditor and the debtor taking into consideration the requirements 
and'benefits of both the parties.^ He observes that this type of 
interest is intended for (or accepted by ) distant traders.® In ftet 
businessmen often are compelled under the demind of circumstances' 
to accept a loan at a rate higher than the prescribed one. It may 
be that businessmen carrying out business in a distant country think 
it wise to get a loan at a high rate of interest in view of the fact- 
that they may derive a greater amount of profit. 

Mcdhatithi refers to another type of privately stipulated interest 
where gold is issued as a loan and cloth is received as interest.^ 

, 1. Vfddhil) sa k&iita nSna yaxQtkena avavatp kiQ Naradal IV. 103. 

2. KdnUl mi'll krti Brhatpati. X. 10. 

S." Brbaipatt. X> 12. 

4. Katylyana, 498. ^ ^ 

5. Vat) punati rnikcnitva apatrabbO(enaiva athavd patrabhCeanatva aaviirflrti" * ' 
vaUt <\amukbcnaiva dasatkild adbikd karavrddhir vd kflJ. 

- Atahiya'a coismentary on NStada, IV. 103 

6. t..pani$paropakar3pek;ay^ avayaip kptS.. ' *- • 

BUdiuci on Manu. VIII. 152 ' 

7. Parasparopakdrapek^ayottaoarOlilbamarpiu kurutab.. 

Medhatitlii on Manu. VIII. 153 

li. ESapi dilvanOdtn c\a MeJhatithi on Manu, VUL 153. 

9. Atbavl hitanye ptayukte \aslip$l\Tddyl grhyace.. si k&xit&. 

Mcdhdtitbi on Manu. VllI. 153 
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This suggests that the karita type of interest was more or less of a 
an agreed rate of interest falling outside the range of the normal 
iastric rates of interest. It is quite natural that the rate of interest 
sanctioned by the iastras cannot always be treated as suitable under 
all the circumstances. It may be stated that the ^astraharas in their 
enumeration of the different rates of interest have presented the norm < 
and it has been shown'before that the rates of interest have 
been modified (at different stages) perhaps to meet the demand of the 
situation. The haritia type of interest shows that the kastrakaras, 
willingly or unwillingly had to reccognise a rate of interest, which is 
definitely -highdr than that prescribed by them. It if of interest 
to note that this system of taking or giving a rate higher 
than that prescribed by the s^tras was already in vogue at the 
time 'of Gautama and he does not comment on it. It is Manu 
who expresses his abhorrence for this rate of interest.* The 
position is quite different wjth YajSavalkya, who boldly declares 
that such a practice may be accepted.* Bfhaspati simply mentions 
this type and no definite opinion is supposed to be expressed’* 
on it. Only in the Vyavaharaprakasa (p. 226) of MltramiSra, 
a verse similar to that of Katyayana (498), has been attributed 
to Bfhaspati. As it has been attributed to Katyayana in most 
of the digests, it is presumed that Milrami^ra’s reference to 
Blbaspati may not be right. Katyayana shows a different attitude 
by restricting its scope to the payment of this rate of interest in 
the case where the rate is fixed by the debtor (and not by the 
creditor).® He thus attempts to safeguard the interest of the 
debtor against any sort of oppressive rate of interest that may 
be demanded by the creditor. But the interpretation of this 
type of interest by MedhStitbi and others shows that in actual 
practice the creditor also could dictate the terms in the same 
way as the debtor. Govindaiaja in bis interpretatien of the verse of 
Manu follows the explanation offered by MedhStitbi. He observes 
that this rate is agreed on by both the parties, the creditor 
and the debtor.* The same is the view expressed by Haradatta 


1. Manu. vni. 233. 

2. Yai. II 38. 

3. Katyayana, 498. 

4 Karitecchatrta pataspatapeksaya vanikpiabhrtinam.. on Manu, VIll. /153 
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on the Gautamadkarmasutra,'* SatvsiSanarSyana holds that 
such an interest is acceptable even though it is more than the 
approved rate.® It is difficult to draw any conclusion from the 
statemenents of Devanabha^fca* and Can^csvara* regarding their 
attitude to this question because what they say is only by way of 
explanation of the verse of Katyayana (498). But the tendency is to 
impress that such a rate should not be accepted when it is dictated 
by the creditor. 


6. Kai/iha (corporal infercst). 

This variety of interest has been referred to (but not 
defined) by both Gautama and Manu. It is plain that the maxim 
containing this kind of interest by name was older than our Smrlis 
and that our surviving SmTt* texts attempt to make sense 

of it as best as they can. Narada defines it (somewhat 

ambiguously) as an interest at the rate of one pa^ or quarter 
of pav^a paid regularly without diminishing the principal.^ 


1. Frajroktta fcablttS ca delakSIakfitySvasthapek^a^a prabhOts n;Qn3 v5 

tvayam eva katpitS v^ddbih k^t^. on G D S, XII /32 

2, Vide his coramentaty on Manu, VIII, 153 ’ 

3 Smfticandcika, IT, 356-360 ^ . 

4, VivSdaxatnakara, 1C*11. 

5« Kayavirodhini svasvapagapadadtka kramat Nuada, IV. 1C4 

The inteipzttation oSered by Asabaya of the rule is that kaya stands for the 
capital Itself. Sva sva are to be taken as indicating each day. In such a 
type the capital temains unaSected and is to be paid in full at the time 
of final payment though the interest is paid each day at the rate of one p<wo 
ot a quattei of it * 

'Dravyapindo dcavyakayah tasyavirodhint muIadravyakayatyavinalinL 
•M . svab svo dmapiatidinaip papah papo deyah pidah pado va deyah ity 
anena kcamepa tarn papaip padaip va ptatidinaip grhnato dhamkasya sucir- 
akalenapi muladravyakayamadbyat kia cm na patati. Apaiimitadravyapra- 
vela iti. yada tada sa diavyapindakaya fnikenakhapdita evasampiirno deyah* 
Commentary on Narada, IV. 104. 
Vide here the notes by Jolly. S. B E . XXXIII, 66-67. 

This text of Narada has been diffemtiy read In the Naradiyamanusn- 
fjihita (L 88} and the .Afstahidra (ooYaj It. 38}. the portion underlined has 
been read asiof^at papepadddi tSyii3 The interpretation by Bhavasvaml 
IS the same as that of Asabaya. VijoSnesvata does not refer to the first part 
of the verse but interprets it as an interest which is realised each day: 'lyam 
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Brtaspati dcBnes this type of interest as one conncctcJ with 
bodily labour.^ 

, The meaning of the direction of Bthaspati is that the interest 
IS paid by work, but not nccessatiiy personai work—and the doubt or 
confusion continues. 

Vyasa as quoted in the Smtticandrtha describes it= as interest 
m the form of milch cattie, beast of burden and personai service.* 
The meaning of the iine is not eiactly clear. 

Mcdhatithi suggests that that this type of interest consists in 
the payment of the interest through physicai iabour.* His idea 
perhaps was that the debtor not being abie to pay the interest ir 
this case agrees to serve him (the creditor) for a certain peried for 


.»a vtddhit d.v.iag,n.na,a v.bhajya prandwasam gttyamana taljka bhaval,' 
_ (Commentary on y5j. 11.33). 

10). PrtbvJcanJra iViavahSrapraiSis.ZQ\) 
and yacaspatimdta (Pirddacmldaiapa 4) read the line a. ■ ■UrSvirodbW 
iaivatpapirdhadyltuM,. S'. Id thie interpretation the daily payment it a 
MW or hall of aw™ and the like, ini,a, bat been etplained at each day 
(ptatidinam) (G. N. Ihl wtongly eiplaint it at •yearly’. Vide hit tiantla. 
tionoUhc VuJdacineamapi 5). 

The intetpietation by Capdeivara that tueli a ptccett of payment it 
’nT? “ ''’‘'’T aUiedtothebdnld type: 

tele, to the readme oitbete.tat 
MWMlyn pl.„ by Halayndha and the interpretation 

rntrarihlb • ? *■" api *5hyd p.apya iti 

not ot ; “ Capdeiavara re,art, tiieli a reading a. it ,t 

OanJrdTad a”i - a''. = ''.e ea tak.l.nib.ndhantar.tu 

vr her 1 "f ' VivadaratnSkara. 10 

vatiat™‘,11 rtXg‘oflUrtOT T”I”""”■’a*'“‘“t 
ingtoNtoda .i.„d . •'■'■ypa of interest calledKJyiidaccord- 

capitaSlherltet It" ™‘'»-Iott of the 

.Ka,.kalt.,n...n,nl., Bthasp‘a“xT ‘ “ 



INTEREST 


'39 


the discharge of the debt (it is not clear whether by this service 
rendered only the interest will be covered or it will go to reduce 
the capital also). 

The interpretation of Govindataja is vague.* Hatadatta 
in V his commentary on the Gautamadharmasutra shares the view 
expressed by MedhTtithi and he uses almost exactly the same 
language to express the idea.® 

Devaijabhalla by way of explanation of the verse of Vyasa 
observes that the physical labour of the pledged animals like cow, 
horses etc. is treated here as the interest.* He has been followed 
by PfthvTcandra* and MitramUra.* In the Madanaratnapradipa 
-it has been held that the interest here is in addition to the use 
of the pledged animals.* But this meaning does not exactly 
' dome out of the direction of Vyasa. The interpretation by Satvajua- 
narayaija suggests that the debtor renders physical service for the 
creditor in lieu of interest so long as the capital is not paid.*' 

It may strongly be suspected that tbfs was the original concept 
disapproved of by the early jurists as a covert self»sale into slavery. 
In this connection the provision in the text of Manu deserrves to be 
mentioned. It has been observed that the debtor may discharge his 
debt through physical labour.® That slavery could come through the 
inability to disharge the debt may be traced in the texts beginning 
with the Arthasastra. In the section on law concerning slaves and 
labourers (dasakarmakarakalpa) it has been stated that it is not an 
offence on the part of the tnlecchas to pledge their sons (evidently 
for security).® There is reference to persons pledging themselves 


1 . KayikakayakarmasamkhyavacySsyat On Manu, VIII. 153, 

2 Kayika kSyakatmasarftsodhya Commentary on Gt D S, XII. 32 

3 Goghotakader adliikftasya dohanavahanadikah kSyiko vyapjra eva yatra 
vrddbitvena kalpitah sa k^yikS ity aztba^. 

* Smrtu:andrika, H. 359 

4 Vyavaharaprakasa. 204 

S. Vyavaharaprakasa, 225. - 

6 BhogyadhitayS sthapitasya yo dohanav$hanadikatmarupo bhogas tatsahita 
ya vrddhiti sa kayikeey arthah *- M ^ P. 137. 

7. Kayika yjvan namulam aipyate tavat kayena kalSrthaip k3ryam m. 

Commentary on Manu, VIII. 153 

8 . Manu. Vlir. 177. 

9 Aithalastra, III. 133 
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( atmadliSta ) ' We have in the same text the references of slaves 
by the designation of 'ahitaha\^ 

Narada refers to different types of slave of which one belongs 
to the category of a slave because he is placed as a pledge by his 
master.* The other is one who i$ made a slave consequent to his 
release from the liability of paying a heavy debt * From these refe¬ 
rences It may not be wrong to suppose that the exact implication of 
the word kayiha so far as it is applied in the case of interest 
was lost to the commentators themselves. That may explain why 
they were pot clear m their expositions But as there is reference 
to the system of slavery arising out of debt, it may be presumed 
that the hayika tpye of interest bears reminiscence of the practice 
of slavery through debt This may be one of the reasons as to 
why this hayiha type of interest has been denounced by Manu ® 
It may also be supposed that at a later stage the use of the 
physical labour of the debtor yielded place to the practice of the 
use of pledged animals of the usufructuary type. 

The observation of R S Sharma here deserves notice. He 
observes,« ‘The provision to make the debtors work In lieu 
of interest so long as the capital was not paid implies some sort of 
serfdom m early mediaeval times. Such rules leave dear 
scope for enjoying the manual labour of the debtor in return of 
interest and remind us of the present practice to which several 
generations of the same family have been reduced to the positions 
o ereditory ploughman m consideration of a paltry sum advanced 
to t cm Therefore m view of the comparative absence of coin 
m four centuries following the fall of Gupta empire, haytka should 
be considered as an important and widely prevalent form of 


Ibid nr 13 6 

. Ibid IIL13 11-12 
NJtada V 26 
Ibid V 27 

Fo. other ,ef=,„c„ .„I„d.„.de P V Kene Htetonr ofDha. 

fe t e D , f D.O. L .ode Anc.enne (d apret 

T 1S57) A K Chattopedhpaya 

blavery m India (Calcutta 1959 ) 15 
Manu VIII 153 

Mediaeval India (A D 400-1200)' in 

Comparative Studieg in Society and Hi$tor 7 VIII I (Hague Oct 19^) 68 



INTEREST 


41 


interest However only the members of the caste lower than 
that of the creditor could be subjected to bodily labour for re¬ 
covery of loans and consequently the incidence of this interest 
fell more heavily on the members of the lower orders.” 

Here it should be noted that Vacaspatimilta is in favour 
of including this type of interest as described by Vyasa, under 
the category of BhoZalahha (for which see below), and according 
to him that defined dy Nacada is to treated as different from 
•it.' This is quite reasonable. If indeed this type of interest 
had once been confined to the slaves, animals etc., it is unlikely 
that ^ayt^a (which refers to the human body) could have been 
the nomenclature adopted originally. . 

'' 7. Cakravjddhi (compoand interest). 

We have noticed that the previous items are methods- of 
payment of interest, not of calculating the rate of interest. Gautama 
and Manu tefet to the variety of interest called eahavvddk (‘wheel 
interest'). NSrada defines it as an interest on Interest.^ The same 
is the definition of Bfhaspatv.^ Asahaya in his interpretation of the 
definition by NSrada presents a concept different from that held in 
later times. According to him capital beating interest at the rate of 
five per cent per month will reach the same amount as the sum itself 
in twenty months. The capital thus becomes doubled. In another 
twenty months the capital becomes quadruple and twenty months 
later it becomes octuple and so on*. He assumes that this type 
implies the absence of the dvaigu^ya limit (see sec. 10). 

Medhatithi refers to the view of others (perhaps of Bharuci) 
according to which such an interest derives its name through its 


1. At» vyasoktS kayikS bhogalabbantargataiya, naradokta tu tadbbinneti 

draftavyam. VivadacintSmaiji, 4. 

2. Vrddber api punat vrddbis cakravrddhtr udabfta. Nacada. IV. 104. 

3. Bfhaspati, X. 10. 

4. Vide his cooimentary on NSrada. IV. 104. 

In modern concept, by compound interest it is meant that 'tbe interest is 
added to tbe principal at the end of each conversion period (such as a month 
otycai) and tbeieaftex it itself ^ns interest* Tbe Universal Encyclopaedia 
of Mathematics (1955), 262.263. 

6 
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similarity with the wheel.i The idea is that as in the case of 
a wheel (i. c. a cart having wheel) the interest is charged only 
for the period during which it is used. This is very far-fetched. 
If the day is wet and if he is to cross a river (which cannot 
be crossed by a cart) and necessarily no use is made of it, no 
interest should be charged. In the same way cakrav^ddhi stands 
for the interest in the cases of oxen and other objects that 
are used as conveyances, where interest is paid in the same manner.^ 

Manu appears to accept this type of interpretation in one of 
his verses. Thus with reference to the cakravrddi type of interest, 
it has been observed by Manu that when one enters into a contract 
of this sort with special reference to time and place and when 
one fails with respect to the same (time and place), one should 
not get the (entire) reward (in the form of interest).* Govinda- 
rSja also accepts the explanation of the term on the basis of the 
word Cflfera.* 

It appears that this meaning of the word cakravj^ddhi on the 
basis of its association with wheel was lost and we notice that 
in some of the . commentaries® and most of the digest-texts it 
has assumed the meaning of an interest which is charged on 
the previous capital and interest taken together ( i, e it is ‘pro¬ 
gressive’ interest. ),® it should be mentioned in this connection 


BhSiuCi all Manu, VIII. 152-165 eiplains ■ 'cakravad ySnasamyuktS Tiddhii 

cakravrddbth, AthavS cakravavad avaicate*. - 

This has been kindly supplied by Prof J. D. M. Dcrrett. 

Anye tu cakravad yanaip gaotryadi tadvfddhis cakiavfddhih, tesaip yasminn 
ahani cakraip^vartate tatraiva vyddhilj Yada tu nadisamtare durdmadinS 
aprayanaip tada nasti vrddhih. Evam anyc^am api ballyardadivahyprayoktrijSo 
idpl vrddhis cakravrddu ocyatc. Medhatithi on Manu, VIII. 153 

Cakravrddhirn samarudbo deiakalavyavasthita^ / 

Atikraman deJakalau na tatphaUm Bv3pnuyat // . Manu. VIII, 156. 

Medhatithi here presents two illustrations, one of hiring of a cart and another 
of carrying other’s burden by a bull These two cases have been explained 
in terms of wheel contract. 

Vide his commentary on Manu. VJII 153, 

V ’ <“> Hi' Gautan.adhaim.sOtri,. XII. 32. 

viaansr api piaomSiain mlllal.hj,ana punar vrddh.S catoarddh.lj. 
SmiocandnkS. II. 339. Vide alio VivadaiatpSkara. 10. Madanalatnapiadipa, 

I37andVyavaharaprakaiaoIMiEianii,ta,226. ' 
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that the calculation of interest according to this principle may 
result in realisation of a sum more than the dou^ of the ori¬ 
ginal amount and thus it may go against the theory of dvaigui}.ya 
and this may ba one of the reasons as to why Manu does not 
favour this type of interest.* 

8. Adhibhoga (lofercsf by cnjoymenO* 

The earliest specific reference to this sort of interest is 
from Gautama. Manu and Narada are silent on it though of 
course the general treatment of pledge makes it evident that 
enjoyment of pledge in lieu of interest was perfectly well-known.® 
Brhaspati designates this from as bkogaalbha and defines it as 
interest in the from of use of a liouse or of the produce of a 
field.* From the definition it may be presumed that this bhogatabhd 
is no other than the usufructuary pledge, where the pledgee earns 
the right to use the pledge in lieu of interest. As such the two 
cases, namelyi the rent of a bouse and the produce of a field 
may be treated as mentioned by way of illustratioft only. Katy- 
Syana has an identical definition.* 

KatySyana speaks of the type of interest called adkbhogd 
where the interest is in the form of complete enjoyment of the 
pledge.* There is hardly any difference between the twoi hkogaU 
Wia and adhbhoga. In the latter there is the use of the word 
' (entirely ) but that perhaps has not been used here in 


1. Manu. VIII 153. 

2 Vide Manu. Vni. 143-144. 

3. Gfhat sioinafi sadab k^etcad bhogalabba^ prakirtitab Brbaspati, 14. 

4. Kdtyayana, 500 » 

'Stoma' in the verse is rent realised from the house or the use of the house 
With Its furniture, 'Sada' stands for the produce of the field ! 'stomah 
bhatakam sayanadi*. Vivadacintamaoi. 4 

'Stomo'tia grhavasanimittalam bhatakam ..sadah ksetrabbavarp pbaUdi', 

Vivadaratnakara, 13. 

Forthere IS a variant,'tojah and Mitramisca, following Oevanabhatta 
( Sm. c. 11,350) explains it as satisfaction arising out of Imdg in the 
mortgaged bouse. 'bandhakikftad grhan nivasadijanitah santo^a^*. 

Vyavahdrpra.aia. Z26. 

Vide here the notes by G. N. JbJ iq his translation of Vivadaantamani,6. 

S Xihibhogas tv aie}> ya vTddhts tu pankalpitah I 

Prayogo yatfa caivaip syad adhibhogah sa ucyate II KStylyana, 501. 
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that sense (It may be that it has been used there for the 
Bake of metre ) The interpretation by Devanabha|ta that 'aie^a' 
IS used here to indicate the pledge of immovable property only* 
demonstrates his ingenuity m respect of harmonisation* but the 
word Itself in no way can be expected to convey that meaning 
VacaspatimiiSra is right in bis observation that the two types 
menlioMcd by Katyayana are the same * 

Haradatta on the Gautamadharmasutra clearly explains it as 
the usufructuary type of pledge where the use of the pledge in the 
form ot a field ( used for illustration only) is treated as the 
interest of the loan * In the Maslarthhasya this is read as ndfti- 
bhoga and the interpretation is quite different According to 
this text objects like butter-oil etc are accepted each day as 
the interest * This may mean that the interest here in the form 
of butt€t“Oil etc might have been realised each day in addition 
to the use of the pledge But this is merely a conjecture and 
this int*.tpcetation along with the two designations of this type 
of interest by Katyayana, may go to prove that the original 
meaning of this type of interest was lost to the latet writers 
on law and the commentators and the latter interpreted it tooj in 
their own way So fat as the name of this type of interest is con* 
cerned, it may be suggested that it would have been better if the 
two appellations, adhbhoga and bhogatabha could have been coalesced 
m the form of adJn hhoga-labha to convey the meaning that the 
interest here is in the form of the enjoyment of the pledge 

While writing about the nature of the hayxla type of interest 
R C Nigam observes "It may be noted here that the kayila interest 
as defined by Vyasa would include interest by enjoyment or use 


1 

2 


3 

4 

5 


Asejah sthavaramatrasambandhity atthab Siafticandrika II 360 

He attempts to harmonise it with the use of two words gr/ia and ksetra 
w 1C ave been interpreted iiebtly to convey the idea of immovable 
usufructuary pledge 

Gfhalc'^ctragrahatiam sthavaiatmakabhogyader apy upalakSariartham 
Smrticandrika II 360 Vide also Vyavaharaprakasa (M) 226 
Aya^ (bhogalabhah) cadhibhoga ityucyatc Vivadacmtamaiji 4 
Adhibhoga ahitasya k etrasya bhogo nubhavah Tattanubhava eva vrddhilj 
... .. Haradatta on G D S Xn 32 

Adhibhogab vrddhyartbam ahar aliir yasmin ghrtadir grhyate sidhibhogavr 

Commentary on G D S XIII 32 
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which has been called bhogat^ha by Bfhaspati.’’* There may be 
some sort of similarity between the two, namely, kayika and hhoga^ 
labha when it is considered that the interest in both the cases consists 
in the use of the pledge (for use), but the direct mention of the 
rent of the house and the produce of the field by Bfbaspati (in 
his definition of hhogaldhha ) goes to suggest that bhogatahha was 
concerned more with the immovable type of pledge (for use) than 
with movable ones like horses, bull etc. 

VSeaspatimUra by way of summarising the nature of different 
types of interest as discussed above, observes that the hhogalahhci 
type consists in the enjoyment of (the services of) the servants and 
the like.® In that case it will go against the direction of Bybaspati 
who specifically mentions the produce of the field and the rent of 
the house (pledged). It may be that by the use of the term *dasadf 
hhoga' Vacaspati refers to the usufructuary type of pledge in general. 
This may again go to suggest that there was no significant difference 
between 'kayxka and hhogalahha and that may be one of the reasons 
as to why the latter has not been mentioned by Manu. 

VSeaspatimilra states that the type of interest is to be 

realised or calculated yearly, where as the bnltli is realisable by each 
month and the iikhSvfddhi is collected each day. The harita is 
agreed on in time of calamity,^ On this analysis it may be observed 
that there is no supporting tezt to show that the kayika type of 
interest was to be realised yearly. W e have refered to an interpre¬ 
tation from Vij&Snelvara that it is collected daily.^ All these go 
to show that the greatest amount of divergence centres round the 
interpretation of the kayika type of interest. It is possible that 
these were the customary forms of interest which were accorded 
recognition in the egsiras and that they lost their original meanings 
long before they were accepted. 

Byhaspati speaks of the three, namely, the hair-interest, the 
kayika and the bhogalabha and observes that the creditor may 


1. R. C. Nigani. 'Usury through the ages’, in Indian Advocate, VII (1967), 
III-IV. 47. 

2. ...hhogaliibho dasadibhogah VivSdacintimapi. 4. 

3 KSytki v^iki kinks m^sikl cahiavrddbih vfddhivf Jdhilj kaiita apadi sviktta 

^ikbavtddbih prltyahikl... VivadacintSniaw* 

4 Vide bis commentary on Yaj U.37. 
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realise these interests so long as the principal is not paid bff* 
So far as the hayiba and the hhogalahha are concerned, the 
siginificance of the direction of Brhaspati may be found out m the 
fact that they are of the nature of the usufructuary type of 
pledge and the nature of the pledge is that the use of the pledge 
IS to be treated as the interest So it may reasonably be enjoyed 
so Ibng as the capital is not realised With respect to the 
hkhavfddhi type such a provision depends on the nature Of the 
contract itself In these cases ic is evident that an amount of 
interest more than that of the double (capital and interest taken 
together) may be realised if the debt remains undischarged for a 
long time This has been pointed out by Vacaspatimilra ® 

The four types of interest, namely, cahrav^ddht kalavrddhi 
ftanta anb iaytka, have been prohibited by Manu * Brhaspati also 
speaks of compound interest as reprehensible * The reason is 
not very difficult to be traced In tbc compound interest the 
interest may rise above the normal mar^imum fixed by the 
rakaras ( i e it may be many times mote than twice the capital) 
The rate of interest has not been exactly stated by the iastro’ 
karas with reference to the periodical interest Only in the co* 
mmentary of AsahSya the limit has been fixed at five per cent® 
But if that IS so there is no point in reprehending it. It may 
be that in the original concept there was a condition m the contract 
Itself that if It is not paid off m proper time the interest may 
go on increasing at each month ( i e if it is not realised m 
the first month the cate will be increased m the second month 
and so on, m the same way as we find m the sikhavrddh type)* 
In this sense the appellation kalavfddki m place of kahka appears 
significant As interests are calculated in the iaslras m terms of 
month there appears to be some sort of justification in calling 
It as kalewfddhx It may be presumed that the stress here is on 


1 SikluvrJdh Ip k5yikam ca bhogalabbatp tathaiva ca / 

Dbant tSvat samadadyld yavan mulaip na iodbitam//Brbaspati X 36 

2 Eyu dvigunadiiupayab paiamaviddhei adhJcapi vfddblr aticiravastbanC 

gribycty atlhab Vivadacmtatnaiji 5 

3 Manu VIII 1S3 

4 Bfliaspati X. 21 

5 Vide bit commentary OQ Narad! IV 103 


INTEREST 


*1 


the point of agreement in respect of time, the violation of which 
causes the debtor to pay an enhanced rate. The Jcanta type has 
in it the possibility of realising a rate of interest much more 
high than the prescribed one^ by taking advantage of the distressed 
state of the debtor. The kayika contains in it the possibility of 
getting the pledged animals (or the debtor himself) work more 
than what they are able to do. Taking all these into consi¬ 
derations it appears that Manu, who advocates the theory of 
dvaigur^ya does not favour these rates of interest which may 
directly go against the established righteous rate. Kullukabhatfa 
attempts to show some of these points to support the direction 
of Manu.‘ 


9. Interest on other objects. 

The rates of interest as we have discussed are applicable 
in the case of gold or coins» but with respect to other objects 
the rate of interest was decleared different. It has been prescribed 
in the Arthaiastra that the interest on grains, on the harvesting 
of crops should be charged as half (of the grain lent). After 
that it may be increased 'being turned into capital.*^ It has 
further been stated that 'the interest on capital (shall amount to) 
half of the pro6t to be paid for one year, being set apart in 
a store.’* 

Yajuavalkya mentions that in case of female beasts the 


1. ...kShvfdJUis tu dvifual^tiikijubancna. kSjilfl CiitiNJhaJoh^Jina kSntl 
TOikcna ttnSpatkSla cvottam3ti;i3I>T4]yakrt.'^.,.na grhoi>5t. 

_ Coamentary on Manu, VIII. 153. 

Note here chat MedKItichi refers to the fact that lome traders of inferior 
types take to these types of interest. 

Vide his commentary on Mono, VIII. 153. 

2. Dhlnyavfddhih lasyanispartav uplrJhS pararp mQIyakrtd vardheta. 
Arthailstra. 111.11.4 Vide here the notes by Kangle, Aitbailstra, 11.261. 
where he diicuues the interpcetaciotis by Meyce and Oteloec. Vide also the 
commentary by Gapapatt ilstrl (ArtbiUatra. T. S S. LXXX, 64.65) 

3. Pxak^epavTddhii uJaySi ardbaip sa'imibSnaMnnl \.dr^ikl dey5. 

Arthalditra. III. II, 3. For 'praijejia’ »idc Arthailstra, IV. 2- 36. The 
ttanslaCioai hare been male after Kangle See his notes. Arthailstra 11.26.1, 
and the commentary by Gapapatl Clitrl (Arthailstra T. S. S. LXXX. 65), 
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interest that may be exacted is in the form of their progeny.' 
The same direction is found in the text of Narada.* 

Reference here may be made to the observations of Medhatithi 
that interest may be realised in different forms. Sometimes 
when coins are advanced as loans, interest is to be paid in the 
form of coins. He refers to the text of Yajuavalkya, just cited. 
There may be interest in the form of enjoyment of pledge like 
land} cattle etc.^ 

Medhatithi by way of pointing out different customs seems 
to indicate that notwithstanding the norm laid down in the Sastras, 
the practices of certain territories went on independent of the 
iosfnc ideals. He refers to the customs incongruous with the 
established laws relating to debt. Thus in certain countries grains 
are lent out during the spring and twice of the amount is realised 
during the autumn. Again ‘when an article is pledged on the 
understanding that it shall be enjoyed by the pledgee, even if 
the total amount of debt accruing becomes double of the price 
of that article, and the total from the very beginning is paid 
in gold, yet the enjoyment of it remains unmolested’.^ 

10. Maximum limit of Interest to be realised at one lime. 

We have discussed the different types of the rate of interest 
and we have also shown that the interest may rise up to an unlimited 
extent if the forms of interest like cakrav^ddhi etc. are 


1. Santatis tu paSusirliiSm „ yg] Ji 39 

FoidiSerent interpretations of the word underlined, vide the commentary 
by Mitramiira and Smrucandnkj 11. 362 Vide also the commentary by 
VilvarOpa and VijuSnefvara, 

2 ...stilpaianStp tu aantatib. NSrada, IV. 107. 

Vide here the commentary of AsabSya on it. 

3 Vrddhil cJnekaiOpa harjdpaijesu prayuVteju kltjapapi eva vardhatc. kiacft 
B3ntatibM.kvacid Sdbibbogab CebhQmyadch 

... MedhStitbi on Manu. VIII. 15L 

4 Kvacid de£e vasante dhJnyajp prayujyate latadi dvigupaip pratySdIyate. 

tathd nujudeabhoga fidhfr dvtfupo'pi tadutthadhane pravi^ta SmQlahiranya* 
dandd bhujyata eva- Medhaiithi'a commentary on Manu. VlII. 3. 

The EntUih translation U adopted from the translation of Medhatithi** 
commentary by Ganfanatba JhJ. Manusmyti (Tr) Vol. ’ IV-l. 10. 
Vid. Ilio r.krtnc. to tU. pnaic .nd other illlid ptscticet » tccotded 
in the Snrticandrika. SarpskarakJoiJa, 26-27. 
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resorted to The sastrakaras have attempted to put a limitation to 
the maximum amount of interest that may be realised m one 
investment ‘ 

Kautilja does not exactly state the maximum limit of interest, 
but from one of his rules it may be presumed that he was m 
favour of regarding double of the (cash) capital as the limit 
He provides that when the debtor is away for a long period 
or expresses obstinacy in respect of payment, he should pay 
double of the capital ® 

The age of dvaigiinpa (‘doubling*) principle is not known, 
but it seems to have been a primitive notion which later acted 
as a pattern for the other maxima m respect of commodities ^ 
It was a rule independent oC but not inconsistent ^ith the rules , 
about the righteous rates of interest which we have studied already. 

Gautama holds that the principal invested m loan may get 
doubled if it remains (unpaid) for a long period.® Vasisjha reco- 
gnwes this principle in the case of gold * Manu distinctly directs 
that the interest in money-transactions taken at one time can 
never exceed the double (of the principal) ’ The same is the 


1 This topic has been handled byP V Kane History ol DhirmaSastra III 
422-423 J D M Detrcte Z V R 65/2 (1963) 174-182 R.S Sharma 
Comparative Stud es m Society and History VIIII (1965) 53-77 Here 
the question has be a studied more cntically and malting use ol greater 
numbef e£ tens and commentatics 

2 Cirapravasah at3mbbapravi?{o vdmQlyadvigupani dadyar Artboilstra III II 6. 
The meaning of the word i amhha is open to dispute Kangle refers 
to the co^anientaty Nltinviiiitf of Yoggharoi according to which it stands 
for insolence du*to false pnde— m thyohh tn^tnSti avinajah Vide his notes 
on 1 9 1 (Arthaflstra If 19) For other interpretations of the word by 
diSetcnt wticess vide b s notes on III II 6 Kangle refers to the comm¬ 
entary Bhdlavyakbydnatn, according to which this 1 $ the maximum that may 
be charged if many years have elapscif Vtd., his Arthaiastra, II 262 

3. CirsstbSne dvaigupyaqi pnyogasya G D S XII 28 

Vucasptimilra explains that even (fit reaches the point of being thnee the 
capital alt that may bv charged is double of thi. capital 

traiguijyldyathsVdle ps dvaiguvyam eva ViySda intSmacb & 

4 Dvigunsiji hiranyan VasiJthadharmaidstra If 44. 

5 KusIiavrdJHir dvj guoyafn ndty eti-ahrddhiti. Manu VIIT 151 

Bhlnici states that even tl the imexest tciaajns unpaid lot a long period it 
can nof go beyond this lim t ‘tdlamabattvc pt sati Commentary on Manu. 
VIII. 153 isl Mcdhiutbl tightly observes that gunya referx to the 

7 
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View of Yajuavalkya,' with reference to gold Visnu^ and Natada* 
recognise this principle Katayana directs that money lent at 
interest may be recovered up to the extent of double the sura, 
but at the same time he prescribes that if double of the amount 
cannot be realised (at the due time) he may charge further in* 
terest * This offers a scope of doubt whether this verse of 
Katyayana can be properly regarded as putting the limit of 
interest on this point. But his viewpoint is made clear in another 
verse where he states with reference to certain objects like jewels 
pearls, corals, gold, silver etc that the maximum rate of interest 
IS double the principal “ Bphaspati lends recognition to this prm* 
ciple on different occasions * 

This rule under the appellation of dyaigvnya in the dharmo' 
Sastras is known as Damdupat in modern law.» Prof. Dcrrcct 
brings out the significance of the rule in the following lines 
He observes; “This rule is now obsolescent. The intention 


ou e of the capital advanced atah prtyogaviSayasya dhanairSncna pra* 
leai vaiguqyata uktam bhavati' Govtndaraja is more cleat 'maidvi|u* 
na tato dhika. For the signiGcance of the expression jafyd* 
Manu VIU 151 ViiSanelma and Apamrka 
on YSj ir 39 and the comments of G N Jba in his translation of Vivi* 
daantamani. 12 13 
Y3j II 39 
Vi'*ousinrti VL n 
Nflrada IV 107 

Grahym syad dvigupatp dcavyam prayuktarp dhanmSrn «ada / 

Labhcta cen nadviguintp punar vrddhim prakalpayet// KStySyana 509 
The second Ine has been explained thus by Capdefvara 
tadabhSve paraaavrddhyi siha miUIkrtya punar vrddhyldikarp kftvS 
dhi,„.„vj.m .,y Ukuc • v.v5d«.tnak;.t. 7i 

MarnrnuktSpravallnam auvsrnaraiatasja ca/ 

Tislh.ti dvisunj TTddk tl pUUkai|inl»va cs// K5(y5yaiu. 510 
‘i’ll if '-plained by C.ndtivara tbui cirjd ipi dviKupjSd 

• dhibiS bh.va.I,y ar.h,^- V.vad.,..njk«. 17. 

H.tap„ d,i(ni,I .rdJh (, Brb..p«, X, 17 V.d. .lio X. 21. X. 24. 

423-415. R K D.mdup.t in Hindu L.« mnii! Bomb.y L.« 

R'po™, Only 1952) 49 57 J D M D.r,«n The d'.th n( D.m- 

dnppit 1 in The Bomhiy Uw Repoiter Joutnil (May 4954) 65-70. Intro- 
du-tio9 10 Modem Hlodn Uw (O.Iotd 1963), 521-521.. My.oie Chlel 
Couit Repoite 195 (1909) 15 Vol XV. 936-940 > - 
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is plainly to s^ike a comparison batt7een the natural desire of 
the usurer to lend at the best profit upon the strongest security 
and the equally natural desire of the borrower to meet his 
immediate needs upon terms which will not eventually cripple 
him. The rule devised by the Hindu 'jurists which is survival 
of a set' of rules laying down the permitted muUipUcatioa 
of commodities—damdupaC refers to loans of money—did not 
hamper usury as such, but^ made it inevitable that loans should 
be on a short term, or should be at a small rate of interest.”^ 


11. The fltthade of the commentaiors and the dirgest^writets 
on dvaigunya. 

The earliest reference to the process by which a capital 
way increase even when it has become doubled, is from BhSruci, 
a pre-Medbatithi commentator of Manu ® He refers to the 
process called transference to another 

person by which the capital may go on increasing even after the 
limit (Gastric limit) is reached.’ 

Medhatithi refers to j|3;u (BjuvlmalaBsBbatuci) and explains this 
process. Thus when the principal gets doubled with the interest 
and the creditor demands payment, the debtor takes him to a 
third party with the words—‘this man will pay you within a 
'certain number of days.* In tfab case during these additional 
days, further interest will accrue. Such a person (third party) 
is not z AUTAtjV -fhr p^jJizezt but be is to it juiJUialLv.'* 
This is a ktndbf assignment visualised. 


1. ]. D M. Dertett. Religion, Law and the State in India. 113. 

2. For Medhltitbi’s use of Bbacuci. see J. D M Derrett 'A jurist and his 
sources: Medbltichi's use of Bhltuci* la The Adyac Library Bulletin (Vol 

, XXX. 1966). 1.22. 

C< In his explanation of the word ‘uird^xiiT in the verse of Manu. (VIII. 
153.181) he observes: 'sskrdihitu puru^ntaram asamkrantj sanikraroite 
tu dhtne prayoktrinyatra punar vardbata eva * 

This has been kindly supplied by Prof Deriett from his unpublished 
taanuteript of the commentary by BhSruci. 

A. PurusSntarasaqicirega vd (dvIgunIbbQtam api punar vatdhata eva) yadi 
dvigimlbbOtaip dhamkasyopayujyate cadadbamaroa ucyamSno'nyapuruprp 
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Medhatithi refers to other processes through which the in¬ 
terest may go beyond the doubling point Thus when the capital 
gets doubled, if the creditor eipresscs his intention to invest it 
urther for interest and if the debtor too desires to utilise the 
amount taken as loan for greater enterprises, they change the 
document of debt and the previous capital with interest is treated 
here as the new capital which since that date yields fresh 
interest. Thus the ultimate interest is mote than twice the capital.' 
The provision for the change of document (i. e. novationj has 
been made by Manu® and Byhaspati * 

A different process has been mentioned by Medhatithi, 
according -to which even before the principal gets doubled, the 
pledge IS given to another person. It is proper that the pledge 
should be redeemed when the capital along with interest gets 
oubled. -sHere it is taken away before the capital reaches that 
limit and ihe interest accrues from that date. This transference 
to another person yields further interest (more than the double) 
when the creditor, with the approval of the debtor, transfers 
the pledge to a third party and receives the sum due.'* 

^ According to Medhatithi, transference may take place in 
another way. Thus it may mean a case where the debtor takes a 
further loan (from the creditor) and transfers the same (by means 
of another document) to another when he (the debtor) is to go on 
some business to a foreign country ® 


ttT dlya- ‘ 

nikScptS 

dStaiva Etat tu rjuna purusantaram asamkraantam iti vyakhyatam 
Ynd. „ L, ,, Medhatithi on Manu VIII 151 

mat, w" ”1"““ c. ..dty.ua dh.n.na 

vadva ,> Ptaktani vfddhir lyain 

av" Ibfd ap. puna, vardh.u 

Manu Vni 154-155 
Brhaspatl, X 99 

"dabandhao. an,a,»a. praty.,paya.! dM..=u 
..labh«u da„y. u„y.ba„dh,.y, „ol,. dharmyab. b.ndha.ya'pfic,. 

ad ball “rd' dpnou'^^dd 

ad5^,dh«, "dauu,„„„„a„„pa„5„„„,jt5 .vadhanap, srby.« 

?.d. M.dhJ.„h, ou Manu vni 151. 

Ia..a .XyaT '‘'“““T /b "T" 

Mcdhauthi on Manu VIII. 151 
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Mcdbatithi might have recorded the various practices of his 
tunc—the devices adopted by the money-lenders to avoid the regu¬ 
lations of the iastras This also shows that in actual practice the 
letter of law could be exploited. 

VijSSnelvara in his interpretation of the verse of YajSaValkya 
(II. 39), refers to the direction of Manu regarding dvat^unya In 
that context he observes that if there are separate transactions 
with different persons or even if the person fs the same but the 
transactions ate different on different occasions, gold and other 
objects may increase beyond the twofold and other limits Again 
even in a single transaction when the interest is realised daily, 
monthly or yearly, the amount of interest becomes more than 
doubled * It appears that the dvmgunya rule was already 
obsolescent, but as in modern India it is still well-known It has 
been long a-dying • 

Devapabhalia in hjs Smj^ttcandrtTia refers to the direction of 
Manu and at the same time makes mention of the practice through 
which the interest may go beyond the doubling point.^ We notice 
the same view expressed in the Vyavaharaprakaia^ of Prthvicandra, 
Madanarutnapradlpa,^ Vwadacxntwnaiy} and the Vyavaharaprakaia'^ 
of Mitramiilra 

From these approaches to this question it is evident that 
though the spirit of the provision of Manu and other writers on 
law was that at one investment the interest and capital taken 
together, should not be mote than twice the capital, yet by way of 


1 Etac CB sakrtpiB^ole sakfjatiaiaQe cs veditavyam Purusdntarasafjlkratsa* 
aena prarogaotarakatane tasminneva puruje aoekaiali r etaxk3bh\a /n prayo 
fiantarakarape auvarpadikani dvaigunjadr atikzamjra purvavad vafdbate. 
aakrtptayoge pi pratidinani pcatimasam pratisarpratsaraip v3 vrddbyHbaraoe 
dhamatp^^^rs^r^ dvaifunydjambbavdt purvSbftavrddbyl saba dvai^unyam 
attkramya vaxdbata evo. 

Vijudneivara s comenttty on Ya; II 39 
Bala/j^kalti explains tbc two underlined words thus Prayuktadra* 
vyaikadci*srahacena nyOnlkaranaip rckab tatraiva praksepaoddblLf 
karapain sekal;i * > Commentary on Mit3k«ar3 on YHJ H 31 

2. Sm- C 11.374 

3 p. 203 210’ 

4 p 145 

5 p, 8. 

6. p 230. 
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diEferent transactions with the same person even, it could go beyond 
this limit and indeed this is still the law where the Hindiu law of 
debt is in force. 

12. Maximum limit of iotercst in (he case of other kinds of articles. 

The dvaigunya theory was restricted to the loan of money 
only, but with respect to the interest on articles other than 
money the maxima are diEFerent. The risks of default, fraud and 
other failures were not identical. Hence a variety of 'maxima' 
was natural. A suspicion crosses the mind that in those last 
instances some at least could not be envisaged as interest-bearing 
loans at all, dhartna refusing to recognise the interest as lawful, 
but this remains an unsupported conjecture. 

In the case of a loan of coin or bullion, the iSstraiaras have 
prescribed the rate of interest as well as the maximum limit of 
interest. But with respect to loans of other commodities a diff¬ 
erent attitude has been shown. Here we do not find any reference 
to the righteous cate of interest (as we notice in the case of a loan 
on money) but the maxima have been pointed out in these cases. 
It is quite likely that the Sastraiaras remained silent on the question 
in view of the fact that the commodities vary in kind and quality and 
as such it is not possible to introddee uniform rate of interest. 
But that does not mean that they were quite indifferent to the 
problematic situation. It will be noticed that they prescribed the 
maxima in these cases with great consideration and it is not 
quite impossible that through this direction on the limits of 
interest they have indirectly suggested the rates of interest" also 
in these cases. Prof. DecretC has in a very interesting way shown 
that by these maxima the smrhkaras were really laying down 
the ‘ righteous ’ rates of interest * 


1. On this question see P. V. Kane History o£ DharmasSstra. HI. 422- 
423; J. D M. Derrett. Taw m the New Testament! the ‘unjust 
steward’ (Luk XVI. 1-9) and Indun Law*, in ZV. R (19 j 3 ). 65/2. 
172*182.; R, S Sharma ‘Usury m early mediaeval India (A. D 400- 
1200 )‘ in Comparative studies In Society and History fl965), VIIM 
59-65: R. C. Nigam. ‘Usury thiough the ages'in The Indian Advocate 
( July.Dcc 1967 ), Vll-in-IV. 49-50 

2. J. D. M, Dettett, ‘Law m the New Testament. the 'unjust steward' 
( Luk XVI. 1-9 ) and Indianlaw.* in Z. V. R (1963 ), 65/2.179 
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Let US consider tbe diffrerent maxima with respect to the 
commodities and then it may be possible to find out the possU 
Me grounds on which the rates of interest were based. 

Gautama 'directs that the ‘ interest on products of animals, 
on wool, on the produce of a field and on the beasts of burden 
should not be charged more than five times fin specie).^ Vasis^ha 
speaks of interest as threefold in the'cases of- grains, fluids, 
flowers, roots and fruits®, while it is eightfold in the case of* 
objects that may be weighed.* Manu holds the same view as 
that of Gautama,* 

Deva?iabhatta attributes to Vasisfha a verse in which three¬ 
fold interest has been prescribed in cases of metals of lesser value 
like copper, iron, bell-metal, yellow-brass, tin and lead,® In the 
same text another verse of Vasi^tha hae been referred to where 
unlimited amount of interest has been prescribed in the cases of 
ivory, hide, bone, horn, earthen materials, ,flowers, roots and 
fruits.® 

YajHavalkya speaks of the maxima as eightfold in case of 
fluids (according to Vasi?lha, IL 45, it is threefold), fourfold in 


1. Kuildarn pajupaja-loma.k^etra'^ada-vSbjeju nStipaocagunam. 

G> D. S, XII. 33. Far another Interpretation of the rule vide Haradatta’s 
commentarjr on the rule of Gautama and the notes by BUhler, S. B. E« 
II. 240. 

2. Vasiftbadharmafastia, II. 4M6. ^ 

3. Ibid. IL 47. 

" Vide here a verse attributed to Vasiftha by Devagabhatta ( Sm. C. II. 
372 >. where interest has been stated to be double the object in the 
case of valuable objects. ^ 

4. Manu. Vni. 151. . ' 

5. TSarayal^ kSrpsyaxItlnaqt trapuoal) slsa^asya ca / 

^ TrigunS tifthate vrddhib*" // * Sm. C, 11. 373. 

Vide also the Appendix to Vasi$lhadhaima§astia. 29. 

6. Dantacarmlsthilfdedniicp mromayanSm tathaiva ca/ 

A1c$ayt iv^ddhtt ete$3rp pu$pamulaphalasya ca // Quoted in Sm. C. 
II. 373. Videalao tbe AppendtxCo Vasi^tbadbarmaidstta. 30. 

Devapabhatta attempts to reconcile tbe apparent contradiction involved 
in tbe case of interest telatms to the last three objects. This offers 
scope of'doubt regarding tbe authenticity of these verses as belonging 
toVasifth*. 
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cloth and threefold m grams » Visnu agrees with Yajaavaltya in 
respect of gram, doth and fluids" and he prescribes un- 
restricte interest in the case of substances from which spirituous 
liquor IS prepared, cotton, thread, leather, weapons, bricks and 
charcoal. In other cases he declares that the interest should 
e treated as double * Narada shows complete agreement with 
lajnavalkya on this point ^ 

Brhaspati shows some inconsistency in respect of the maxima 
on several items This is m view of the fact that the text as we 
sve IS not to be treated as the original one, but it has been 
reconstructed on the basis of quotations appearing in the co 
mmentaries and the digests 

L occasion he fully agrees with the view* expressed 

y Yajfiavalkya and Narada in respect of gold, cloth and paddy,* 
ut the point IS contradicted m another verse ^ He prescribes 
ourtold as the maximum m cases ot the produce of the field, 
beasts of burden, wool' and metals like copper etc' It is fire- 
^ vegetables (X 18), and koSa (silk-worm while 

mifh 20) Sixfold interest is to be charged with 

sugarcane (X 18), and it may be 
honpv r * 1 respect of salt, oil spirituous liquor, sugar and 
wT, '“"'’"■S'” The same is the case 

prescrib d ^ interest, according to him, can be 

prescribed m respect of grass, wood (general), bricks, thread. 


. rajasyajtaguoa para/ 

VastradhanyahiracyanamcatusttidvifuoaparS//Yaj 11 39 ' 

Vijijusinrtl VI 12 14 

AnuwJ f T^*l‘*tdflersfromVasi?Ihasliit (Appendii 30) * 
Anuktialip dvlgun^ Ibid VI 17 
NUrada IV 107 
Erbemst. X 21 H«= 

Ibid^X 17 

Ibid X. 17 *' 

Ibid X 24 • ' 

ltd x“"^ cvolra ^ ,, 
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substances from which spirituous liquor is prepared (fa'riva), leaves, 
bones, hides, weapons, flowers and fruits.^ 

Katyayana nearly agrees in principle with Vasistha® in res¬ 
pect of the doubling of interest in,case of valuable objects like 
jewels^ pearls corals, gold, silver, cotton cloth, silken cloth {hai^a) 
and woolens {avika).^ He shares with Bfhaspati (X. 19) the view 
that the maximum may be octuple in the cases of oil, spirituous liquor, 
honey, butteroil, salt and sugar^, but adds here the case of land 
(5Awmt) * Katyayana speaks of the maximum as fivefold in the 
case of base metaU (6upya)*, while to Bthaspati it is threefold 
in the case of base metals (X. 17) and fourfold in the case of 
copper (X. 24). 

From a study of these direcfions of the iastrakaras it may 
be observed that there was general agreement amongst them on 
the point that the maximum interest that could be charged on 
the cions and other assayable valuable objects like ‘gold* silver 
etc. was twofold. The agreement was partial in respect of fluids, 
but in other respects we notice a difference of opinion as to the 
exact maxima. 

These disagreements were taken notice of by the commen* 
tators and the digest-writers and they have attempted variously 
to explain them away. Sometimes, we must admit, the explanation 
offered are not fully convincing. Let us admit for a start that 
the doctrine of ehavahyata by which they believed themselves 
bound was not historical and that there was no reason why the 


1. Ibta. X. 23. Except in tbc cases ot bones, bides, flowers and fruits the 
list diflcri Iroo that ol Va« 5 lba (Appendix. 30). He has agreement in 
this respect with Vi?ijo oft items like 6inva. bricks and threads (VijOusofU. 
VI. 16). 

2. Vasis^ha as quoted In the Sm(ticandnkd, IT. 372. 

3 Mai}imuktSpravdUnSip suvarjjarajatasya ca / 

Tijjhati dviguni vrddbl]) pbalaWlSvifcasya ca// Katyayana, 512. 

4. Kdtydyana, 511. 

5. ......bhDmii ttthai%S5(aguQ3 mata. KStySyana, 512. 

Vjde here the view ol Pttfloaha recorded in the Dhannakoia, 
Vyavahita-section, Vol. 1-11,631. It appears to be wrongly quoted ftotn 
the Sarisvatkliasa.230 (Ed. R. shsma sasity. Myiote, 1927), It appears 

in the name of VyavahlrSrthaiantuccaya of ^arafcboiT (in manuscript). 

6. Kupyaip paucaguoaip „ ’ Kdtyayana. 512. 

8 
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5mTtt“wnters should have agreed. Only their general principles 
should be taken as historically homogeneous 

Medhatithi, while making reference to the fourfold limit of 
interest in respect of grains against the fivefold limit declared 
by ManU) attempts to harmonise the two views by stating that 
if the creditor happens to be impoverished and if the debtor 
makes a good capital out of the loan, then the interest should 
be charged fivefold, while in other cases it should be fourfold ^ 

Vijfiane^vara takes up the same cases of contradiction and 
prescribes rationally that the decision should be taken by taking 
into consideration the capacity of the debtor for payment and 
the condition of the times like famine etc ® 

Devanahhafc^a attempts to do away with such contradiction 
by restricting the scope of the rule sometimes to the poverty of 
the debtor and at other times to hts opulence * 

Can^e^vara under identical circumstances seeks a solution 
by taking into consideration the merits of the debtor or the 
situation in terms of time and territory * 

Nandapan^ita also under the circumstances is m favour of 
applying the principle in the form of difference of time and place * 
Mitrami4ra also accepts both the principles, namely, the 
pecuniary condition of the debtor and the practice of different 
localities ^ 

These attempts at harmonisation reveal one point that in 
all likelihood the variation in the maxima was due to the practices 
developed in different localities to which particular sm^tikaras 


1 tatra vyavastb3 yadj dandrabhQta^) ptayokta gtahira ca mahSdhina 

sampanna* tena dhanyena mahantam atthana kftavaips tada paacagupS 
anyatha caturgupa Commentary on Manu VIII I5I 

2 tattadhamarpayogyatavaiena durbhiksadikaiavaSena ca vyavasthS dra 

5tavy5 Commentary on Y3j II 39 

3 tat daridradhamarpavjsayaiii va yat tu manunoktam dhSayc iadc 

iti tat pratyarpanasamayasaiprddhadhamarpavi?ayam «m C II 373 

4 tad attadhamarnapaknlagmyatva madhyagunatvotkrslagupatvau vyavastha 
mahargha samarghadhanyake kaUdeSabhedcna va vyavastha 

Vivadaratnakara 17 18 

5 tat dcSakaiSdivalena vyavasthipyam Commentary Viynu VI 14 

6 Evam anyatrSpi nyunadhikaparamavrddh:pratip5dakani vacanSni deia- 
vile?avi?ayat3>a daiidradivl^ayatatS va vyavasthapanjyam 

VyavahSrapiakSia 229 



iMtERESt 


59 


belonged.* Practically speaking, the variations are minor and 
they may be accounted for when we consider that in deter¬ 
mination of the rate of interest several factors as the easy 
availability of the material, the economic condition of the socity, 
demand for the capital etc. exert their influence. 

The question as to why the maxima diffei's in respect of 
diflerent commodities, deserves to be considered. There is no 
significant suggestion form the commentators or the digest- 
writers on this point. It is of interest that the Vivadarnavasetu 
(if we follow Halhed’s trans, pp. 2, 6-7) cxplaind the maxima for 
commodities in this way. The value of the commodities (unlike 
coin) could vary within various ranges. The market price could 
fall low, and the debtor could choose the lowest moment to pay 
his debt. Therefore the maxima would be fixed so as to take 
account of the loss which would fall upon the lender if a 
commodity were returned at a time when its value was much 
less than It bore at the time of the loan. Whereas Prof. Oerrett has 
suggested that we must understand the maxima to represent 
e proportional rate of interest, as is borne out by many Sans- 
ktit authorities except Jagannatha,^ and he finds the period 
after which the maxima would apply to be eighty montbs—based 
on the legal rate of one-eightieth per mensem, the compilers 
of the Viv^arifovasetUt apparently accepting the same approch 
take as their minimum legal rate of interest on unsecured loans 
of coin to be 2% per mensem. Therefore they allow the maxima of 
interest on commodities to be exacted at the expiry of fifty months. 

In some of the cases we may presume that the maxima 
that were prescribed by the kastrat^ras may be reasonably acc¬ 
ounted for. In the case of a loan in the form of coin or 
bullion, there is no possibility of deterioration of value in normal 
cases, but where the loan is issued in the form of comestibles 
there remains several possibilities for fraud and deterioration. 
Sometimes seasonal demand for certain objects becomes a strong 
factor for the determination of the maxima. A critical study 


1. NSrada recofnlscs ipeetal rules according to tbe local unges of the 
countrr where the loan Is transacted. MSrada. IV. 1(^. 

2. J. D. M. Derrett. ‘Law In the Mew Testaaent 1 the'unjust Steward'(Luh. 

XVI. 1*9) and Indian Law.* in Z. V. R (1963). 63/2.176.1S0. 
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bf the hst of the commodities presented by the Bstrakaras will show 
that the maximum indicated in respect of fluids like oils wines, 
butteroils etc might have been influenced by the consideration that 
there reamins great possibility of adulteration In these cases, it 
must be admitted that it is difficult to detect the possibility of 
of adulteration Therefore the maximum rate has been raised 
here to eight times of the capital The same may be told about 
the position of sugar if the term gu^a is applied to indicate 
that In the case of grains it may be possible that the borrower 
t device of returning the gram as interest, but 

in the form of an inferior quality In the case of cloth it may 
c supposed that the borrower may return in the form of interest 
a piece of cloth which has deteriorated in its condition though 
apparently It may not be detected Sometimes it may be stated that 
the sastraiaras in their determination and fixation of the limit 
0 interest, have taken into consideration the urgency of demand 
in respect of certain commoditiy and the maximum has been 
prescribed accordingly Mention may be made of tbe case of 
seeds During the appropriate time for sowing tbe cultivators 
for'f “ 6reat factor here 

Icq* V r whole land may remain use- 

less for the whole year Under this urgency the cnttivators ate 
even prepared to offer any rate of mtercst and the sixfold limit 
appears to be prescribed on considerations like this 
/ <=ons,derei that tbe maxima in respect of 

s munv « ‘he 

We ha ° ^ capital Itself which is a great factor in investment 

intere YajSavalkya prescribes higher rate of 

that ll" “ P’^dge It is possible 

whLr e normaUy by common men. 

for^ thi rT'a “'■f'" <<0 "« induce confidence There 

the c™l ' wc ■» ">= of 

charflintf a h expression in the form of 

£n Idei h t h like this and others have 

been made' but the exac t motives of these roles remain unknown. 

’ N;wT“r„^" jv °■»‘t' 

Law-m z V R (1963) SS/ilWTO (‘■"'h XVI 1 9) .ad the Mu.n 
Th. obwrx.uon. of R S Sha™, „ax b. ,„o„a 
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jl3 The alleged rule that 'lafcrcst should not be charged more 
than one year* 

This unexpected rule must be taken seriously, anomalous 
as It IS 

Goutama refers to the view that the interest, whatever it 
may be, should not be charged beyond one year * 

Manu prescribes that one must not pay (or receive) an 
interest beyond the annual one * 

Different commentators have interpreted this rule in 
different ways In his interpretation Bhanici says (Manu, VIII 
152 “He should not take interest beyond the yearly, if 

because of the size of the interest the capital is doubled witbm 
a year But otherwise he may take double the capital (but not 
more) after the year has elapsed ’ (ref to Gautama, XII* 31 
(28) — 11 3 28) But he goes on , “Others believe that even 
a rate of interest which is accepted such as l/80th part or 1/50 
should not be allowed to run beyond the year, for it will be 
repugnant to Dharma ’ ^ 

MedbStitht nterprets that the interest that has been 


states It IS obvious that for dajr to day use the common folk vould 
be more in need ol gram etc than in need of cash Apparently m 
extending loans to tbe common folk tbe laivgivers had {n their mind 
then inability to pay in time Another factor that led to the demand 
for a higher return in case of some articles was their pertsbahle nature 
that what might explain tbe provision for return in certain 
marketable commodities such as base metals, salt raw sugar liquor gbee 
oil etc ts that these v.ete betowed by retailers traders who wetc 
^ supposed to earn more profit on them The provision for borrowing 
land (KStyayana 512) and giving eightfold in return on it given by 
K&tySyana and corroborated by TitSmaha seems to be uniquex In 
early mediaeval India. It looks like tbe practice of subinfeudation for 
tbe land so borrowed would have to be returned to tbe creditor 
In cQcct It would mean adding to the number of temporary tenants. 
Perhaps such a law xefess to a pcxiod of economic and political ctisu 
when distressed and uprooted peasents approached the landowners for 
plots of land. 

R. S Sbanna Usury in early incdUcval India in Comparative studies 
in society and history VIII I (Oct. 1°65) 65-65 
1 Ndtislqtvatsarltn eke GautamadharmasQtra XII 27 

2. KUtisHipvatsarlip vyddhirp (im ddr$t3rp) vinitbaret Manu VIIL 153 
3 The information has been kmdly suppi ed by Prof. Derrett. 
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sanctioned m connection with all the castes at the rate of five 
pet cent per month, may be charged for one year only and 
not after the lapse of an year. He suggests an alternative meaning 
(evidently speculatively^, according to which no interest should 
be realised during one year and the debtor should not delay 
the payment beyond one year ' 

He suggests another meaning of the verse In this inter¬ 
pretation It has been stated that at the time of the transaction 
Itself It should be ascertained whether the interest should be 
computed monthly or early It would not be proper on the part 
of the creditor, desirous of earning interest for two years, to 
make the debtor accept the loan for such a long period, on 
the idea that if the interest lies for a longer period it will 
yield greater amount ot wealth In such a case the man would 
so arrange the advance to the debtor that the interest would 
be paid after two years (That such a course would not be 
tight IS clearly indicated by such texts as)—‘one shall neither 
pay not cause another to pay interest m such a single instalment as 
may be beyond the power of the man to pay.’ In the case 
where interest is payble monthly, the debtor is made to pay 
on the second day after the lapse of the month When it is 
to be paid yearly, it should be paid identically on the second 
day after the year and not computed by any longer time * 

We may consequently suspect that the real meaning of 
this rule was that no creditor should lend money on the express 
term that the debt should bear interest far longer than a year 
(i c continuing after the harvest, when payment would be 

1 YesSiti vfddhir anantaraptokianlaip pancakarp sataip sarvavaiijaviSaya 
Baijivatsaraip ySrat grabitavya natlte saipvatsarc Athava yavataaipvat 
saram Saipvatiato var^atk. tSvad vrddhtr na grahapiya adhamarU2"^P^ 
aaipvatiarad urdhvaip na vilambitavyam Medhatithi on Manu VIII 153 
Z Athava maaad arabhya samvatsataiya yavad vyddh panmaijato nitupi 
tavya masena yadvardhate aaniratsaxeija vety evarp prayogalj kartavyal? 
na tu aarpvatsaradvayasy labbarthl kadacic c.rakalaip grahayatt kim me 
katipayamaaikena labfaena yadi dve varje tatodhikafp va grhijSti tad« 
gtahane ejd veyata kaieni vyddhis tatrarvacinam apj dadad adhamatije 
dvji^vatjanip yatha kalakrtaip tatba dlpyeta ekam vyddhim anadeySrp 
na dadyan napi dSpayet itL yatha masiki prathame misi 

dvitiye evahm lodhayan d3pyate tatba yadaivam abhyupak.i aaipvatsare^a 
yad vatdhata iti tada tathaira dapyatc na tadadhikakklakrta Ibid 
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earliest). The rule must have been of great antiquity and had 
no place in a developed economy. 

According to Govindaraja *if the creditor does not take 
the money due to two or three years and the debtor pays, 
then the creditor shall not take more interest than for one 
year.** 

Kullakabbal^a ingeniously explains that the creditor may 
make certain stiplulations up to a period of one year. The cond* 
ition is this: ‘You should pay me at one time in lump by cal¬ 
culating interest by the time one month, two months or three 
months are passed.’ Such a stipulated interest should not be 
realised after the lapse of one year.* The same interpretation 
is presented by Raghavananda.® Sarvajnanarayapa interprets that 
this has reference to a mode of interest which gets doubled (i. e. 
the interest and the capital taken together become twice the 
capital) even by one year.* 

Devanabhat^a refers to three explanations of the direction 
of Manu.® 

Can^dvara explains that if the creditor imposes a special 
stipulated interest on the apprehension that the loan will be paid 
back within a very shore period, then it may be done up to a 
period of one year only.® He refers to an interpretation by HalS- 
yudha. In his view, if the creditor, before the interest ceases to 
accrue intends to have his interest realised, be may have it before 
the lapse of one year and not after that.’ 

1. Yndi dvdyor vj trayanJep varsan3ip rDpalan na irhoSti tato daJ2t! 
y!i tu samvatsaram attkrSnt v^ddhis tStp na eihatyut* On Manu VIIL/153. 

^ Matnatkaamin mSsi mSsadvaye mSsatraye gate taaya vrddhirp vigaj^ayya 
ekadj cUtavyety cvantvidhaniyamapurvakavrddbigrabanam ultomarxiati 
saipvatsaraparyantain kurySt natikrSnte saipvaisare niyamasya %rddblni 
Crbolyle. KullOka on Manu, VIII 153. 

3 Vide hu commentary on Manu. VIII 153. 

4 AtUljpvataatIni sarp^'atsaiasScren^ntikranUlm atuayttam dvigueatSrp fiatlm. 

Commentaray on Manu, VIII 153. 

5 Smrticandrild. II, SST-SS"*, 

6. Yady uttamarrial? svalpair era divasatr adhamarQakftaip dbenadanam 
a^aipkya vrddhifp myamayet tadl saip’atsaraparyantam era na tu tada- 
dhikadinav^ddbim apity arthati. Viv3daratn2kafa. 9. 

7 Hallyudhas tu yadl’ Ilntallbbe ipe labhagrabaoiv3sana»an uttamarealj 
(ySt. tadl saipvattatSd arrlg ava llbhiip grb^tylt na tu *a;p^*at<ar3d 
Qrdh%am ity Bba Referred to in the VjrSdarstnSkara, 9. 
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All these interpretations contribute to the conclusion that 
this rule, mentioned only by Gautama and Manu, has subsequently 
lost Its proper force and the commentators and digest-writers have 
only suggested probable meanings that were intellectually current at 
their time This is also one of the many cases whei-e difficulty may 
arise if the interpretations of the commentators are accepted as 
such, because they exhibit ingenuity on their part rather than 
correct interpretation of the texts concerned 


14. Loans where interest ceases 

The writers on law in ancient India have prescribed certain 
rules relating to the cessation of interest under certain circums¬ 
tances ^ We have from Kaufdya a provision that interest should 
stop in the case of one engaged m a long sactiScial session, or of 
one suffering from disease or of one under the pupilage of the 
teacher at his house (in the case of a major debtor who exceptionally, 
IS a student) This rule will also apply in the case of the debtor 
being a minor or indigent = It is evident that during these periods the 
debtor stands handicapped and it is quite reasonable that he should 
be allowed on humanitir.an grounds the concession in the form 
of being free from the burden of the interest Reference in this 
context may be made to provision by Kaujilya with reference to a 
Pledge Heduects that ,f the pledge is not released when pledgor 
urns up to ave it released through payment, the pledge may 
remain with the pledgee without any further interest to he 
charged on it ® 


U’’ DharmalJitr. Ill 

: j mediaeval India In Comparative 

«ud.« m society and h.,tory VIU I (Oct 196S) 73 74 R C Nigsm 
The Indian advocate VII HI IV (July Dec 1067) 52 54 

oreJM*"' has been studied more critically 

with tdJieion o{ more informatlont 

DIi(hs..twvyJJhl,e.ekulop„eddh»n bjlaw s,J„m v3 ns,aim a„„,a,dh.t. 
T-. . , Arthaiastra 3 11 10 

The term eidi.m may .I,o mm an msolyeiu pence or a ptrion 
incapacitated Vide ibe nctet by kangle AtthaJJitra II 252 
ArthaUitra III 12.13 
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Gautama has the rute that if the debtor remains under impri¬ 
sonment and therefore be not in a position to pay, the interest will 
cease to accrue. The same rule will be followed in the case where 
the debtor though willing, is obstructed by the creditor to pay 
(evidently with the expectation of getting more interest on it).^ 
Similarly no interest will be charged where the loan is secured by 
usufructuary pledge.® 

Vasls^ha has a rule that interest wilT cease during the death 
of the king and it will again go on increasing as usual on the 
coronation of a new king.* The rule can apply we think, only to 
debts which will be proved in a court. Otherwise the absence of a 
crowned king can not interfere with commerce to so violent an 
extent. It may also be suggested that it was feared that in the 
absence of a king or in a state of anomaly exorbitant interest may 
be exacted because the basic condition for any normal activity is 
political order and stability. We may in this context refer to the 
text ofPrajSpati, according to which interest should not be paid 
in a calamitous condition like famine etc.^ 

Yajilavalkya provides like Gautama that in the case of unwill¬ 
ingness of the creditor to accept the loan even when offered, the 
interest will cease to increase when the money is deposited with 
a third party.® 

According to Narada, unless there Is an agreement, interest 
does not accrue on a loan made out of friendship. But even in the 
absence of an expressed stipulation interest is to be charged after 
the period of six months, when (presumably) a tacit agreement 


1. Ditsato’ v&Tuddha>sa ctt. G. D. S, XIU 30. 

Vide here the commentary of Haradatta and the transUtlon and notes 
by Buhler.S. B. E. H. 239. 

2. BhuktSdhit na vardhate. G. D. S, XIL 29. 

3. Rfij5 tu mriabhSvena dravyayrddhiip vinafayet / 

Puna rajabbisekeija draryaiaaiymn ca vardhatc // H. 4=>. 

The meaniflfi e! the verte Is vaeue. Vide here the notes by Buhler, 
S. B E. XIV, 15-16, 

4. Dutbbik^e ra;tr3saipb2dbe dharmakazye tathSpadi / 

dcyarji maiim eva na vjddhit iti niicayalj // Praj3pati. quoted la 
the DbatmakoSa, Vyayahatskan^a. l-II, 715. 

5. Yaj.n.44. 

9 
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to pay interest is imputed to the hotro-wer It has further been 
observed that without being reclaimed by the creditor, the loan 
made out of friendship can not yield interest But if it is not paid 
when demanded (even before six months—Asahaya), the rate of 
interest should be five per cent ® Narada with reference to certain 
cases directs that there are certain debts (which do not commence 
as loans) which will not bear interest, apart from special agreement 
They include the price of commodity, wages, a deposit, a fine, what 
has been abandoned (by one and found by another), what has been 
idly promised and what has been won at play * 

Katyayana has the same rule as that of Narada (IV 109) regard¬ 
ing the loan given out of friendship * He adds here that a deposit, 
balance of interest, objects of purchase and sale will yielil 
interest at the rate of five per cent after failure to pay on demand 
He makes mention of more items in the list (as presented by Narada. 
IL 36) of objects yielding no interest. They ate bides, crops, wine, 
bnde*price of women and debt through suretyship ° In each of 


1 Na vrddhih prmdattanam lySd anakania kvacu / 

AoakSiiCam apy Qtdbvam vatsarardbkt pravatdhate II IV 103 
Pruidatta has been ezptaind as indicating also a loan where there i» 
no time limit for repayment pfatiyScanaptatidananirdekJunyanam iti 
ieSa^ Sm C n 363 

2 Pritidattain tu yat kiucm na tad vatdhaty ayacitam / 

Ygcyamanam adattarp ced vardhate paucakaip iatam// NSrada IV 109 

3 Panyamfllyaip bhftir nyaso dando ya c cavakgrabam / 

Vrthadlnam Sk^ikapapa vardbante navivakSitab// Narada IT 3^ 

AaahSya explains the underlined word as ucckinnai^rp irhttam 

The reading m the Mitatfora (on YSj II 33) is yai ca pt.kalpitah 
(i e the fine that has been imposed) The same reading has been 
accepted jn the Smrttcandnka 11 365 In the VnadaratTiSkaTa *t ha* 
been read as Hbhtharttam and explained as obtained through fraud 
etc ChalSdina grhitam p 20 

Vide here the notes by P V Kane History of Dbarmafastia HI 
and the notes by G N Jba on Vivadacintamapi II 

<4 Kfltyayana 505 

5 Nikfiptaip vrddhifefini ca kiayaTtkrayam eva ca / 

YScyamSnam adattarp ced vardhate paucakarp fatam II Katyayana 506. 
Vide Vividaratnikata 15 

6. CarmasasylsavadyOtc panyaipQIye ca satvadS / 

Sttifulkc^u na vfddib sySl pdtibhSvyagatefu ca |/ K3ty3yana 503- 
Foi the surety-debt see below Vide here the notes by P V Kane m 
bis KStySyanasmfti<3roddh3ra, 216 
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fZeXLtT' lor 

anothe?o/v°"= Sarpvatta and 

interest is toT'* °h "> fatmer, no 

terest is to be charged on wife’s personal property (by the 

wtfe.depos.tor), on profits, on a deposit remaining as ft ^ in a 
sfcb cessatio S' 

enfovmeff f .°n » to be applied in the ease of suretyship, 

ofLeT xfe'’ of the loan even when it is 

which is nrn -T/I ” with a fine and a bride-price 

ch IS promised (but not yet paid to the bride’s family).' 

there is followed in these cases may be that where 

interest th ftound for the debtor to claim exemption from 
therrJv should not charge the same. Thus where 

debt ” e" the debtor to pay the 

claim with the money, he can not reasonably 

in a snirif "f'hT® ’“nn 's i'sntd to a friend 
have'Ln °f helping him in his distress, the creditor-friend should 
some cases th^”" have pointed out that in 

isnotree he that the interest 

cases “ consistent with dharma. In this way in most of the 

before thefostroferor bad sufficient grounds 

them for prescribing exemption from interest. 


15. Some special proTisions by Eatyayana. 

KatjSyana has certain rules in this connection, which deserve 
ntion. He observes that when a person takes a loan and proceeds 

1 Na vrddhih strldhane Idbhc nikjepc ca yaihasthite / 
amdiBdhc pratibhavye ca yadi na syat svayamkrta // 

the Smrticandnka n. 3^ . Vivadaratrukara 20. For 
samdsbs ^ ri explains. ‘deyam adeyaip veti prathamaip 

«mdaha,pade agre deyataya ca nilatc -pi „a vrddhit’. p. 21. 

• rtatibhavyaip bhuktandhaip agrMtam ca diisatab / 
a vardbate prapannaivfl damas lulkam pptu.Cmfam// 

Vyasa quoted m Sm C. H. 366; Viv. tat, 21; and VivadacintamatH. 7 
t f explains the underlined word thus ; prapannasya dbanika* 
sagatasya (yai cottamasahajaditDpo damab). Vivadaratnakara. 21. 
caspatim^ra explains ‘pra^drirta’ ax making reference to idle promise i 
c ca vrth3d2naparam.’ Vivadacintamaoi, 8 
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to another territory without payment of the loan, the interest 
(even if not stipulated for) will accrue upon it after the lapse of 
one year.' Where the loan is taken and the debtor goes to another 
country without paying it even when demanded, the principal will 
increase by interest after three months.® 

In the case where the debtor remains in bis own country but 
does not care to repay the loan though demanded, (the king) is 
directed to make him pay interest even if there was no agreement 
beforehand and even if the debtor is unwilling (to pay).® In other 
words, an undertaking to pay in those circumstances is conclusively 
implied. 

Katyayana takes up a case where after taking the article 
through purchase the purchaser leaves the country without payment 
of price. In such case the principal (the price) will be carrying 
an interest after the ezpiry of three (in the law relating 
to the self-betrothal of a maiden ‘three ftus' means three lunar 


L Yo yilcitakam Idi^a tarn adatCvi dilaip vrajet / 

Urdhvaijt samvatsarS i tasga taddhanam vfddbim apnuyat// KStyayana 502 
In the Vivadatatnakara the words undefined have been read as 
rtutrayasyopauffSt' and m that case the time*Iiimt should be six 
months, VivSdaratnSkara, 16. Fot 'ySataka' see below Normally this 
yaeitaka refers to a loan free of interest given to persons, who are quite 
famiUat like friends and the loan is m the from of ornaments and the 
like to be utilised fox festive occasions Vide Mitak^ara on Yaj H 67 
Vide also SukranItisSia. II 325 338 
2 Krtoddharam adattva yo yaatas tu disaip vrajet / 

Urdhvatp masatrayat tasya taddbanam vfddhim apnuyat // Katyayana, 503 
CandeSvara explains 'uddbara’as money that is taken as a loan without 
fixing any rate of interest 

'Uddharo’tra kMam avyavsstbapya grhltaip dhanam ’ Vivadatatnakara 15 
The interest to be charged here is to be calculated since the day of 
demand as stated in tbe Madanantnapradipa 

•pratiyacanadmam arabhya' Madanaratnapradipa. 140 

3. Svadefe’pi sthito yas tu na dadyad yacitah kvacit / 

Tatp tato 'katitaip vrddfaim amcefaantaqi ca dapayet // Katyayana, 504 
Here also the interest is to be calculated since the day on which a 
demand has been made as explained by Devagabbatta in his Smyticandrikd J 
'Tatah pratiyacanakSiad Srabhyety atthab * VyavaharakSnda. II. 363 

The Vivddatatnakara, 16 and the Sarasvatmldsa, 225 speak here of the 
rate of interest to be charged. 
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months) (six months),‘ when apparently the debt is conclusively 
presumed to have become interest-bearing. 


16. Epigraphic records on the rate of interest. 

So far we have discussed the questions relating to different 
interests as are debated in the iastras. The epigraphic records may 
show how far they were practised m society. We present here 
some of the epigraphic records. 

An inscription dated 845 A. D, belonging to the reign of the 
lU^traku^a Amoghavar?a, the donor, endowing a certain sum of 
money (100 drammas) in favour of a monastery, declares that after 
bis death the interest (J^art) should be fixed by competent persons.^ 

The Tiruchchendur Inscription of Varaguna Maharaja (II), 
dated sometimes in 874 A. D., refers to 1400 Koiu given by the king 
to the temple at TiruchchendQr, with the stipulation that the interest 
should be two halam of paddy per year per Kasu Since it is also 


Paijram gihUva yo mulyao adattvaire disam vrajet / 

RLtutrayasyopari^tat taddbanaip vfddhim 3pnuyat // KStrflyana, 507 
Devaaabhatta eiplains this as making xeterence to the case where 
demand ioe payment is not made. He prescribes the rate o£ interest 
in such case to be l/80th part as prescribed as the righteous rate in 
the Jdjiras. Here he refers to the text of ViSgu xn support 
*'Aprati7aciCavi$ayam etet kim atra vyddneh paiimapam ucyte. 
Bdhamarp3dyafiglkSr^7attapaiim5nasy§tr3sambbav&d anyasya ca puru$a 
buddhikalpitasya fastrabShasyayuktatvac chSstroktam eva parimdnaip 
grahyam tac ca purvasmin prakatane dariitam afitibhagam ityadma Ata 
eva vispnna vrddhim dady3d akrtam apt samvatsratikrame yatba* bhibitam 
ity uktam Yatb'bbihiCaip dharmaSastra iti ae’iah " 

Smrticandarika II, 363-364. 
For diSerenee of opinion regarding the rate of interest, vide Madana* 
ratnapiadipa 141 . Sarasvativilasa 225 and vyavaharaprakasa (M), 232 
Vide Vyavahatamrpya (p 231), where the first line of the verse (K5t. 
507) has been mixed up with the first line of the verse (504) The 
second line of the same verse has been mixed up with another line 
making no meaning In the Brhaspatismpti (edited by the same person, 
K.V. R Aiyanger. 1941) this has been mentioned as being quoted in 
the VyavabaranirQaya as from Brhaspati (vide Bfhaspatismrti, 104 f n. 
7) while in the Vyavaharanirpaya (edited by him m 1942) this has been 
attributed to XatySyana (p 231) 

2 Indian Antiquary. XIll, (18S4).134. 

Compare Manu, Vm. 157. 
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Stated that the purchasing power of a Kaiii was ten kalam of paddy, 
the annual interest of money lent amounted to as much as 20% * 

In one of the Inscriptions from Yewur (a village in the SofSpnc 
Taluka of the Gulbarga District of the Nizam’s territory) dated 
A. D 1077, there is record that six Gadyanas have been deposited 
with the collective body of merchants of ^ivapura by the lady Mudda- 
ladevT at the interest of twentyfive per cent * 

The Bhinmiil Inscription (S 1 62—A D 1206) records that 
forty drammas placed m the treasury of the temple of JayasvamI, 
did yield 12 drammas as interest per year 3 The rate is thirty per 
cent per annum. 

We have another stone Inscription of Bhinmal of Udayasimha- 
deva (Vikram Samvat. 1306) where as in previous case 40 drammas 
were deposited to the storehouse of the same deity (here named as 
JagatsvSmI) and the interest to be yielded annually (pratwarfam) 
was m terms of wheat, Mung, choklS (rice), ghee and articles of 
worship.* In the same inscription® interest has been calculated in 
terms of the same materials yearly out of 6fteen drammas invested 
By calculation it has been pointed out that the rate of interest was 
33^ per cent« 

Dr. Sharma refers to a Jalor Inscription (of V. 1323) mentioning 
i drammas as tiie monthly interest on 50 drammas, the rate of 
interest being 12 per cent (Jama Inscriptions II No 363) 

The Abu Insctiptfon of Bhaila of Gundoch (V. 1288) shows 
interest as 30% An Arasena Jama Inscription (V 1344) presents 
t e same rate of interest Dr. Sharma observes that the rate of 
interest was somehow not far removed from 30% per annum ' 

In his A Study m the economic condition of ancient India « Dr 
mn Wath on the basis of inscnptioal records, states that the 
norma rate of interest m Tanjorc from tenth to eleventh century 
A D appears to have been 12J% 


1 

2 

3 

4 

5 

6 

7 

8 


Epigraphia Indies XXI Notes on the Inscription by K V S Alyat p 104 
Epigraphialndica XII 273 ^ ^ 

Vide Inscription no 7 m Bombay Gazetteer I 1 (1896) 474 475 
Epigraphia Indica XI 57 (Lines 8 15) 

Lines 16 22 

Sharma Early Chauban Dynasties 301 
Ibid 301 
P 93 
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Reference m tbis connection may be made to the Inscription 
ofRajaraja (No 26) where there is record of two deposits of money 
which were made by a manager of the Rajarajesvara temple and 
which were lent out to the inhabitants of a certain village The 
interest of the first deposit was to be paid in paddy and to be used 
for procuring various articles of consumption on thirteen 
yearly procession days The interest of the second deposit was 
to be paid m money and to be used for purchasing camphor 
iharpiira), which had to be burnt before the images of Rajara- 
je^vara and Daksma-Meru-Vi^ankar ^ 

The treasury of the temples used to issue loans to diff¬ 
erent parties. We have epigraphic references of such transactions 
Thus we learn that when Vita Ballala-Deva was m the royal 
city of Dorasamudra, ‘to the fifty cultivators whe lived in the 
quarter of the god ^amkara’s town, was given a first loan of 
fifty Gadyav-o- from the treasury of the god 

An Inscription on the south wall of the central shrine in 
the VamiodhSrkar temple at SSraijur in the Tirumayyam Tiluk 
of the Pudukholtai state (Madras), puts on record that the 
residents of Sikbarai-nallur, in KunruiQl-nadu, a subdivision of 
KonSdu alias Kadala4aiyatitangaikoix4^sol3-valanadu, borrowed at 
one time 3 pon from the temple treasury of Kolottupga-loliSuvara 
mu4aiya-r5y3n5r of their village and made over later certain lands 
to the temple of their village when they were pressed by the 
temple authorities for repayment of the above debt which with 
Its interest then amounted to 7^ halanpi ® 

The Nasifc Pandu-Lcna Caves Inscription (no 12) speaks of the 
rate of interest varying from 9 to 12%, *if the interpretation 
of the expressions ’padilaiata* and ’paymapadika§ata* (padonapra- 
tika^atam) be taken to mean one and three quarter padtka or 
silver *pana^ a month per hundred The padtka of this inscri¬ 
ption seems to have meant a quarter of a pa^a Interpreting 
the expression quoted above as meaning 100 and 75 padtkas or 
say, 400 and 300 copper panas was the annual interest on 2000 


1. South Indian Insctiptions ITU 128 

2. Epigrphia Caznattca V I 155 0nscnption 83) 

3 ChronoloSical list of Inscnptions ol tho Pudukhottai State (Insciiption 
no 499) 81 Vide also Inscnpicioa no 379 (p 57) no 543 (p 87) 
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and 1000 copper panas respectively, the rate of interest amounts 
to 20 to 30%’* 

Of the five Bana Inscriptions from Godimallan, Inscription 
'£' registers a gift consisting of tiventy kalanju of gold and the 
interest on it was calculated at the rate of four 'matijadt' per 
year for each fealanju ® 

While writing on the ‘Economic conditions under the 
Hoysalas’, Candraaekhata §istcl makes mention of the foct that 
Alli^adeva, son of Mahava^^^vyavahan savasi Madbava Bhatlayyai 
made a grant of 200 gadyattas for the tank of Vi^nusamudra, the 
interest on which at the rate of one bsle (i e 15%) 30 Gadyanas had to 
to be applied for repairing the tank and the channels.^ After a 
careful study of the records of this period he arrives at the conclusion 
that ‘in the thirteenth century m Beluc and Dotasamudca, the rate 
of interest was between 2Q% and 30^ on money deposited in 
temples and on money borrowed from temple treasury In Kadur 
It was between 30% and 39% m Bowrmgpet taluk 30% *■ 

Prof J D M Detret, has, on the basis of epigraphic records 
dating between 1060 A. D, to 1297 A D, shown tbit the rates of 
interest during the period ranged between 625 pc. per annum 
to 7500 pc per annum ° 

It must be borne in mind that all the many epigraphic 
evidences of rates of interest fall into one or other of two very 
different categories (1) Individuals gave capitals to gods, guilds 
or other corporate bodies at very low rates of interest, so that 
the borrowers might pay that sum or its equivalent in perpetuity 
to the charitable object which the donor had in mind A charitable 
subordinate example of this type of transaction would be when 
mana^ata of tampla Unt mooey at ©tnaoniaLy taw cetea, a£ interest 
to their fremds and relatives. (2) On the other hand when such 
sources of capital lent at commercial rates to their customers the 
rates would vary with the caste, occupation, securities and needs 


1. (Bombay Gazetteer XVI 573) Pran Nath A study in the economic 
condition of anaent India 94 

2 Episraphia Indica XI 228 (It u dated iaVa 827) 

3 Paper in the Half-yearly Journal of the Mysore University II-2 (July, 
1928), 201 

4 Ibid p 233 

5 J D M Derrett, The Hoysabs—A Medieval Indian Royal Family, 231 
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of the borrowers and hence rates from 25% to 75% will not excite 
surprise. 

Dr. A. Appadorai has presented in a tabular form, on the 
basis of epigraphic and archaeological records, the rates of interest 
in South India in between tenth and fifteenth century.' It has 
been observed that the rate of interest during that period ranges 
between 8% pet year® to 90% per year,® On a further analysis it 
may be found that during the period 905 A. D. to 992 A. D. only one 
Inscription* presents the yearly rate to be 12J%, three inscriptions 
state it to be 15%, one 20% and another 40%.® Between 1004 A. D. 
and 1098 A. D. we notice a single case having 8% yearly interest 
(already mentioned), while in the majority of cases the rateisl2s%. 
Only in one case itislfif® percent and in two cases it is 25%.' 
It rises to 35%“ and even to 45%.* During the period of 1112 A. D. 
and 1199 A. D., barring a single case where the rate is 10%'° the 
rate is noticed to be high. Thus in two cases we notice it to be 
30%", mother two cases it is37i%** and in another case it rises 
up to 75%.'® From 1206 A. D. to 1287 A. D. the rate varies between 
12}% and 90%, and the general rates may be stated to be 30%< 
We get the last-mentioned rate (30%) from 9 inscriptions out of 
fifteen belonging to this period. The period between 1407 A. D. 
and 1510 A. D. records 9%^* as the lowest and 24% as the highest.'* 

I. A. Appadotai, Economic condtions in Southern Indian, n, Appendices. 
786-794 

^ Epigtapbia Carnatica, XI, Davaaagere 140, dated 1060 A D. 

3. Ibid. V. Axsikere, 128 dated 1229 A. D. 

4 Annual Report on South Indian Epigraphy, 218 of 1921, Ft II. para. 14 

5. South Indian Inscriptions, ni. 106. dated 939 A. D. 

TVii datedltO^ A,15. 

7. Epigraphia Indica, XII, 273. dated 1077 A. D. 

South Indian Inscriptions, ID. 471. dated 1093 A. D 

8 Ibid, m. 56, dated 1054 A. D. 

0, 245 of 1915 Annual Report on South Indian Epigraphy. 1916, II para, 12, 
dated 1039. A. D. 

10 Epigrapbia Indica XIII, 58. dated 1112 A. D. 

II. Epigrapbia Carnatica XI. Davapagere 33. dated 1172 A. D 
Ibid. X. Mulbagal 45. dated 1185 A. D. 

12. Epigrapbia Carnatica, V, Arsikete, 174 dated 1194 A. D. 

13. Epigrapbia Carnatica, IX, Channspatpa 88b, dated 1169 A D. 

14 Travancore Archaeological Senes, VE 46 dated 1510 A. D. 

15. Travancore Archaeological Senes, V. 12$, dated 1464 A D. 

Epigrapbia Carnatica, IV Cbamiajoagar, 160, dated 1492 A. D. 

10 
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It may be of interest to note that the rate of interest as 
recorded in the documents embodied in the Lshhapaddhati, is two 
per cent per month or twentyfour per cent per annum ^ 


17. Sammary 

In this section on interest it has been shown that fifteen 
per cent per annum was the recognised righteous rate of interest 
m general. Only in the texts of Yajuivalkya and Vyasa this rate 
has been declared to be righteous when the loan is secured by a 
pledge vyasa mentions variation of rate when the loan is secured by a 
surety. The introduction of the theory of caste was made perhaps 
later and on that basis the rates become fixed at 2i%, 36%, 48^ 
and 60% respectively in the cases of the four castes beginning with 
the Brahraarjas Only m the Arthaiastra and the YailiavaJkyasmTtt 
the rates have been increased to a great extent in the cases where 
there is risk on the capital. Thus it has been mentioned that foe 
the debtor passing through forest, the rate should be ten m hundred 
while for the debtor crossing an ocean the rate should go up to 
twenty in a hundred. These were maxima and not referable 
to yearly interest. Hence they cannot be stated in terms of per 
cent. Ultimately Yajnavalkya approves of an unlimited and 
unrestricted amount of interest where it is agreed upon by the 
parties themselves. 

Since the days of Gautama the kinds of interest assumed 
different nomenclatures, depending mainly on the nature of their 
payments. It may be that they were given sanction of the iastra, 
though It IS observed that Menu shows a hostile attitude- towards four 
of them (he does not mention six as we find m the list of Gautama). 

On the question of the maximum amount of interest to be 
realised at one investment, it has been pointed out that so far as 
the loan is m terms of com or bullion, the interest along with the 


1 Vyajena masaqi $ata:|l prati 2 (in figure) cafat: ’ Lekhapaddhati 20 
This IS a hit more than what is prescribed hy YajSavalkya on a loan 
secured by a pledga (i el/80th part or 15% yearly) In another case 
aUo the same rate has been pxesetibed (see Lekhapaddhati 33) Here 
there is no mention of pledge though there is reference to two suieeies 
Vide also Lekhapaddhati pp 34 33 41,42 fot the satae rate of inteicst 
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capita! should not be more than twice the capital In respect of 
loans m terms of commodities the maxima varied from object to 
object Gautama and Manu prescribe that the interest as pres¬ 
cribed m the sastras should not be charged for more than a period 
of one year. This provision does not find place in any other text of 
later age and the interpretation of the rule by the commentators 
and digest-writers shows that this rule had losts its proper meaning 
and significance. 

The iastrakdras have made provision for certain cases of loan 
■where interest should not be charged and by such regulations they 
have demonstrated their sense of justice and practical outlook 
Katyayana has considered some problematic issues relating to rate 
of interest 

Some epigraphic records on the rate of interest have been 
pointed out just to show now far the ^ostrtc rates were followed m 
the society 



CHAPTER III 

Liability to discharge the debt 



Analytical table of the centents 

1. Religious background for the obligation to pay debts. 

2 . Religious background of the obligation of the son to pay the 
debt incurred by the father 

3 . A son in his minority is exempted from such obligation. 

4. The obligation of the son to pay the debt of the father even 
when he is alive. 

5 Liability of the grandson to pay the debt of the grandfather 

6. Liability of the great-grandson to discharge the debt of the 
great grandfather. 

7. The son is not bound to pay the illegal and immoral debts of 
the father, 

8. Obligation of the father to pay the debt of the son. 

9 Some special provisions by Katyayana regarding liability of 
the son. 

10, The mutual liabili'-y of the husband and wife with reference 
to debt. 

11. Special liability of the husband in certain cases 

12 Liability of the man who enjoys the wife of the deceased 
husband to discharge the debt of the deceased husband 

13 Order of the person to discharge the debt of the deceased 

14. Liability of the second husband of women of special types, 

15. Obligation of the relatives to discharge the debt of the 
debtor. 

16. Summary 



Important contributions on some of the topics discussed 
in this sections. 

R. K. Sarvadhikari, The principles of the Hindu law of 
mhecitance, (Calcutta, 1882,) He discusses the question of spiritual 
benefit of the son ond others, p 759ff. 

K. K Bhattacharya, The law relating to the joint Hindu 
family, (Calcutta, 1885), 544-492 The author has detailed dis- 
tiussion on the liability of the son for the father’s debt. In pp, 
555-561 he refers to the Sastnc texts on the subjects 

J. Jolly, Outlines of an history of the Hindu Law, (Calcutta, 
1885) He discusses the point of spmtiial benefit in p 173ff, 

Recht und Sitte (Strassburg, 1896), translated by B IC Gbosh 
into English as Hindu law aud customs, (Calcutta, 1928), 217*218 
He makes reference to different types of liability on the part 
of different persons like son, wife, husband etc 

P. N Sen, The general principles of Hindu jurisprudence, 
(Calcutta, 1918), 304-303, 319 Here he simply refers to the 
questions of obligations 

Ganaganath Jha, Hindu law m its sources, I, (Allahabad, 
1930), 202-223 He collects m one place m the pattern of a 
digest-work all the available sasinc materials at bis disposal on 
almost all the points discussed here 

P. V. Kane, History of Oharmasastra, III, (Poona, 1946), 
442-454 In outline he discusses all the points raised m this 
section, 

R. K Ranade has contributed several articles on debt in 
different numbers of the Bombay Law Reporter Journal. In the 
April issue (1950) 33-41, he discusses the illegal and immoral 
debts In Vol LV (July, 1953), 94-102, he discusses ‘antecedent 
debt* and in April issue (1951), 33ff, he discusses the debts 
by the manager of a joint Hindu family In vol. LIV (January, 
1952), 7-14 he discusses the debts of husband and wife. He 
refers to 45stric points and the present position 

John. D. Mayne, A treatise on Hindu law and usage, (Madras, 
'^1950, 11th edition), 395 ff While making reference to the legal 
implications he cites Gastric texts where possible 
11 
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D, F MuUa, Principles of Hindu law fBombay, 1959, I2th 
edition), 429 ff He discusses on pious obligations, avyaoahanka 
debts etc. mostly from modern legal point of view 

J D M Derrett, Introduction to modern Hindu law, (Ox¬ 
ford, T963), 310 ff He discusses pious obligations and avyavahartka 
debts. 

In his Religion law and the state m India, (London 1968) 
113-114 he discusses the basic concept of pious obligation 

L Sternbach, Juridical studies m ancient Indian law, I 
(Delhi, 1965), In pp 439 447 he deals with the question of 
'Reciprocal responsibility of'debts contracted by married people' 
and m p 271-279 he discusses the legal position of women whose 
husband live on their earnings 

The topic of this chapter as a whole has been discussed 
in outline only by P V, Kane and G N Jha while others 
look at certain pacts of the question discussed here In my 
approach to the questions it may be claimed that more materials 
have been utilised and attempts have been made to analyse these 
materials critically in the light of the latest contributions on 
the subject. 



1. Religioas backgroaod for ibe obligafion (o pay debts. 

In the concept of Hindu iastrakaraSf repayment of a debt 
is not merely a legal obligation. Non-payment of debt is treated 
as a sin, the consequences of which follow the debtor into the 
next world. The obligation* to discharge a debt incurred rests 
with the debtor primarily. This obligation it may be observed, 
arises in the case of a Hindu debtor out of religious consider¬ 
ations. In India we notice that the concept of debt was developed 
since the time of the jpgvedc-* There are several places in 
which the term ffia occurs. In the Jigveda we come across 
verses in which anxiety is expressed by the debtor ro be relieved 
of the debt. To Varuna a prayer has been addressed so that 
the worshipper may be relieved of the debts.® The Atharvaveda 
contains several verses relating to relief from debt. It has been 
suggested that consequent to the non-payment of debt the debtor 
comes under the fetters of Yama** Here we meet with a su¬ 
ggestion that a debt incurred as such should be paid back while 
living (and should not be left for being discharged by the des¬ 
cendants).* Again it has been stated that one should be ices 


1. H. T. ColelirooVe defines an oliligation thus: *An obli|at!oa is a moral 
tie by which a person is held to suSer something. In this wide 
sense, it is synonymous with duty.' 

Treatise on obligations and contracts. 1,1. 
Vide also W. J. Brync. A dictionary of English law, (1923), 624. 

2. P. V. Kane discusses the the idea of debt in the Veda in History of 
Dhamasastra, m. 414.416. Vide also collection of Vedic verses on debt In 
the DhanaakoSa. Vyavahara-^ecuon, Vol I-II, 599-606. 

3. Rgveda. IL 23 9. SayaQa inteprets it in the light of debt. For other 

interpretation see. K. F. Geldner. Det Rigveda, I. 312. * 

4 Atharvaveda VI. 117.1. SayaQa here explains the verse in the light of 
debt, but Whitney in bis translation of the verses (Atharvaveda, 7.366- 
367) suggests the altesnative sense of ‘guilt* for the word It 

may be mentioned here that Kesava In bis Paddhatt on Kauiiiasutra, 46 36 
directs that the three hymns beginning with ‘apamityam* etc. 

(Atbaravaveda. VI.117) should accempany the act of satisfying the 
the debt when the creditor is dead and the payment is made to his 
son ot others Vide KaufikisQtta. 343. 

5. Athatvaveda.VI. 117.2. 
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from debt in this world and the world hereafter * In the same 
text there is a suggestion that non-fulfilment of obligation is 
to be treated as a bond * 

In the Kaii^ikasutra there is provision that in the case of 

the death of the creditor the debt should be paid to his son 

or in his absence to a sagotra or in his absence should be left 
to the crematorium or to a cross road ® This shows that the 
debtor should make earnest attempts to be relieved of his 
debt 

In the Satapathahrahmaxui the concept of debt is traced in 

a developed metaphorical form It has been stated that 'whosever 

exists, he in being born, in born as (owing) a debt to the gods, 
to the f?is, to the fathers and to the human beings ^ ‘A man, 
according to this text, should discharge his debt to these divine 
and human beings Thus when he performs a sacrifice he docs 
It in discharge of his debt to the deities “ Similarly the obligation 
to the rJw 13 discharged through the study of the Vedas,^ that 
to the parents, through procreation of progeny^ and to the human 
beings through show of hospitality to them * In consonance 
with this religious obligation, we notice in the Broihmana literature 
the development of five obligatory duties which appear under 
a new nomenclature of PartcamahayaiHa They are different in 
matter and spine from the ya}nas (sacrifices) m the sense that 
these are motivated strictly by discharging obligations to the divine 


Ibid VI 117 3 

Whitney m liis translation takes the word annia as conveying the 
sense of free from gmit but suggests that an/'pa means also free from 

debt 

Ibid VI 119 2 Vide here the translation by Whitney 
Kauhkasutra 46 36 39 

Rtjam ha vai jayate yosti sa jayamana eva dcvebhyab t ibbyab 
p.trbhyo manuSyebhyah ^atapathabrahmaoa. 17 2 1 
Vide here the notes by J Eggeling S B E Xll (Oxford 1882) 190 
^ SSyaiiacarya it has been stated that the birth 

Itself brings the obi gation in the form of debt rvatve jananam eva 
mmittam 
Ibid 17 2 2 
Ibid 17 2 3 
Ibid 17 2 4 
Ibid 1 7 a 5 
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an<3 human beings without any speciSc dcsice of securing secular 
or divine prespect or prosperity. These yajnas are life long debts 
which a Hindu is to redeem during his whole span of 
life The performer of these yajnas are not to ask for anything 
in return and these are item> of daily round of absolute duties 
or mtyaharma, the omission of which entails dereliction or sin, 
though their performance does not confer any tangible advantage 
upon the doer * 

In the context of Brdhmayajna it has been held m the Ta\Uirlya- 
rai}yaka that through the study of the Vedic texts one moves 
about free from debt * This statement points out that these obligatory 
duties are to be looked up on as debts In the same text we come 
across the idea that through repayment of debt the debtor may go to 
heaven.^ The same idea is traced in the and 

the Gopalhahr^hmana ® 

In the dharmasistras non-payment of debt has been declared 
as a religious offence of a serious nature Thus Manu regards 
non-payment of debt as one of the upapatakas ’ The importance 
of this concept in purely secular contexts will appear presently 

YSjCavalkya* and Visnu® have the same direction Narada 
declares that if the borrowed sum is not returned (by the debtor) 
when It is demanded by the creditor, it goes on increasing till it 
reaches a hundred ctorcs When it reaches a hundred crorcs, 
the debtor is born again and again as a slave m successive births in 


J Taittirlyasaiphita VI 3 10 5 

2 For detailed study of the live MaMyajuas reference aay be to R G 
Gosvarei Tlic philosophy of the FaucamahAyajuas rn Calcutta Review 
LXV (Nov 19371 203 210 and P V Kane History of DbararoaiJjtra 
n.I 6962 

2 Ya cvarp vidvSn svSdhyayam adhilc anm^ nysstp^atati 

Taittirlyaraijyaka 11 15 

^ datum ccc cliakna%an sa svarfa c Jm Ibid 11 6. 6. 

Slyapa Te puruyl dltuip Ssknavln iaktavantaS cel ejam PUtu^nSip 
svargo bhavaty eva 

5 III 3 8. 4. 

« 11 4 8. 

7 Minu XI €4 65 

8- kdj nr 23^1 

9 Vijnujffiiti 37 29 

fO Ydcyatalnam na dlycta nws vl’ii pratigrabam / 

Tad dhanaip vardbate tivat yuvat kot Istaip hbavet// NaraJa.IV 7 
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the house of the creditor m order to repay the debt (by his labour) * 
He states further that if an ascetic or an agnihotri chances to die 
without discharging the debt the whole merit collected by his 
austerities and agnihotra will go to the credit of the creditor * 
KStyayana also expresses more or less the same idea ^ In the 
Gautamadharmapariii^^a candrayana has been prescribed for non 
payment of debt * 

In the Padmapuraxii there is a long description of what 
happens to the debtor who does not discharge his debt In short, 
It has been stated that the creditor in such a case becomes born 
to the debtor as a son, brother father or wife and becomes a source 
of constant trouble for the debtor.® In the same text there is 
drescription of the ailments of incurable type which the debtor is 
to undergo in this world if he does not pay back out of greed the 
debt contracted by him * 

In the Mahatttrvanatantra it has been stated that a person 
under debt may go to hell ^ 

That such a concept was accepted in society may be attested 
by epigtapbic evidence Thus in the Sovadi (in Jodhpur State) 
Copperplates of ChahamSna RatnapSta (m Vikram samvat 1176), 
It has been stated that one not paying a debt is to go to hell * The 
same idea can be traced in another mscnptiori of earlier date ® 


3 Kotisatc tu «atnpurnc jayatc tasya veimani / 

^asatnlodhanarthaya daso janniani lanioani// Ibid IV 8 
This statement has no relation to the law relating to Interest 
? Tapasvi cagmhotii ca fnavan mriyate yadr / 

Tapal caivagnihotram ca sarvam tad dbanmani dhanam // Ibtd IV 9 
On merit as a transferable quality or entity see the article by M 
:n The Adyar Library Bulletin XXXI XXXII (1967 1968J 382 411 

3 Katyayana 591 

4 RnSnaia anapakarane candrayaftam VIII 11 

5 Padmaputana BbQmikhaq^a Chapter XII 7 10 

6 Ibid XV II 17 

7 Yatha svakrtapapena nirayaijt yanti manavab f 

ROenapi tatha bsddhalj svayam eva na capara^i// Mabanirvanatantra 

xn 13 

For Mahamrvaijatanita Vide J D M Dcrrett A juridical fabrication 
of early British Ind a ZVIU^JZ (lofiS) 138 181 

8 Epigrapbia Indica XI 313 Lines 59 60 

9 Talegaon (Poona) Copper plates of LR^atSja 1 (^aVa 69O A D 76«) 
Vide Epigrapbia Ind ca XIII 281 Lines 35 36 
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It IS thus noticed that the concept of debt became fairly 
developed since very early days and the debtor would regard it 
his duties to discharge a debt contracted by him independent of 
action by the creditor (One may compare the English rule that it 
IS generally the debtor’s duty to seek out and pay the creditor, not 
the creditors duty to dun the debtor) One can never escape 
indebtedness except by payment The concept of spiritual debt as 
expressed m the five mahayajnas —daily duties of absolute nature, 
arose probably out of gratefulness to the persons from whom some 
sort of help has been derived This maybe stated to have contri- 
uted to a great extent to the idea of obligation to discharge the 
secular debt Such a picture is given, for example by Kane 
(History of Dharmasistra, III 416) But we can add that such an 
attitude on the part of the sSstra is fully explained by the absence 
effective means of social and judicial control to enforce payment It 
may be that applications for loans were numerous and unsecured 
loans not infrequent. In other words, sentimental and superesti- 
tious considerations reenforced secular considerations and eventually 
became inseparable from them m the formal developement of the 
libarmaSastra This idea equally explains and accounts for the 
craving of a Hindu for a son who can discharge the debts of the 
father if it is neccessary 


2 Religions backgronod of the obligation of the son to pay the 
debt IncQiTcd by the fatber 

The liability of one person to pay debts contracted by 
another arises from three completely different sources These are • 
first, the religious duty of discharging the debtor from the sin of 
his debts, secondly the moral duty of paying a debt contracted by 
one whose assets have passed into the possession of another, 
thirdly the legal duty of paying a debt contracted by one person 
as the agent, express or implied, of another or as having an authority 
conferred by the Hindu law to act on behalf of another"'* The 
first of these liabilities arises out of religious obligation which is 


1 J D Mayne A Treat se on Hitulu law and Uf3{e (Madraj 1950 lllh 
cditiQQ.) 39-1 
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generally termed as piotw oWigafjtion, to save the father from the 
evil consequences that follow the nctti-paymcnt of debt. The second 
is based on the broad equity that one who enjoys the benefit must 
discharge the burden also. This moral obligation based on equitable 
principles comes into operation whether the property devolves 
upon the heir by an operation of law or whether it is taken by him 
voluntarily. *Thc aforesaid moral obligation to pay the debts of the 
person whose estate a man has taken can be described by saying 
‘assets are to be pursued unto whatever hands’ (as Colebrooke puts 
it), or by saying ‘debts follow the assets into whoseover hands 
they come* (as Strange puts it).*^ 

So far as the religious background of the duty of the son 
to discharge the debt of the father is concerned, it may be pO" 
inted out in short that since the days of the ^gveda we notice 
eulogies for a son. It has been recorded in the J^gveda that 
Sarasvatl blessed VadhtyaSva with a son named Divodasa, who 
could acquit the debt of hts father.^. This suggests that one of 
the duties demanded of a son is the discharge of debt incurred 
by the father. The Satapathahahmana speaks of the sons m 
the contexts of discharging the debts to the manes.^, The RgvediC 
idea that through issue one can attain immortality,* has been 
carried further in the Aitareyahrohmapa. Here the question has 
been raised, *wby does a man banker after a son*' and in that context 
it has been stated that the father after seeing the face of the 
living son attains immortality by leaving the burden of his debt 
to his son.* Here it is noticed that the main purpose of hank* 


1. R. K. Ranade,‘Debts bj the manager of a joint Hindu family/ m the 
Bombay Law Reporter Journal (April 1951), 53 
2 BSveda. VL 611 bayana n his commentary explains clearly the signi¬ 
ficance of the word n>acyu(3»i’ as applied here as an adjective tn 
'Divodasa', 

3. 1.7.2 4 

4 B^gveda. V. 4 10. 

5. 'Kup nv imam putratfl icchati*. 33 L 

6. ^tpam asmin samnayaty amrtatvam ca gacchati / 

Pita putrasya jatasya palyec cej jivato mukham // 33 1, 

Sayapa \n his interpretation observes that the debts reletted to bet* 
are both secular and Vedic By secular debt he means those debts 
which the sons are under obligation to pay By Vtdic debt be under- 
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cring after a son is to leave the burden of debt to him. This 
idea has been carried on in the dharmailslras. 

Manu mendoas that a father throws his debt on his son.* 
He directs that the son helps the father to bo free from spiri¬ 
tual debt to the manes. According to him one must concentrate 
bnes mind on liberation (mokia) after discharging the three sorts 
of debt.* The debt to the manes can be discharged through 
the procreation of a son.® The same idea may be traced in 
the Mihablatata.'* Visnu also refers to the same idea as contained 
m the Vedic venc.® Saifakha holds that through the procreation 
of a son competent to offer pinda, a father becomes free 
from the debt (to his ancestors).® It is Narada who in dear 
terms declares that fathers crave for sons thinking that they 
(the sons) would release them from all the debts to the superior 
and inferior beings.^ Commentators and digest-writers explain that 
the debts referred to here are both spiritual and secnlar debts.® 
KStjSyana also observes that fathers hanker after sons since after 


t'aadc t&e tpntusi to which be initiates hii ten in the fora 

otitliaed in the VajasaneruajjAttH t 

‘STaUran pian lauiikam vaidikam ea...iaay8g arastbapayantu LaaKki- 
S7arasth2p3n2e vutrapautr2dibhir pjam pratyarpamjasi itt esrcihiiriahuh. 
vaidiksn Cu tnbhir jSyata ttySdi irutyuktan. tasya ca putravai- 

thSpaaan aarpprattinacsakeoa ksroana laapadyate Tac ca karm a 

vajaiancyibhir 2Qc2taa....’ 

1. Yaiiain mam tannayati..... >1a3o. IX. 107 

2. RaSai txiny apSkpeya 13300 cokssnivesayet Maru, VI.35. 

3 Mann. VI 

4. Yajlirj ca deran pnijatj fvSdoyJyatapasS cunia / 

Pctraih fraidhaiitj pitrril capi silnarai // 

Mahibbarata. Adiparra. III. 14 

5 Vi«mji=rti. XV. 45 

Teaa eSapjat^m ySti pitTpSip pic^adena vai. 

Vide Dbaraakoia. 17.1251-2. 

7. Icchaati pturah putrin jrartbahetor yatas tatih / 

Uttamamiihaaamebhyo eSs ayail Bocayijyati // Sietda. IV, 5. 

®- Vide the eosmentaiy cf AiabSya on Mirada, IV. 5. the cosiosatu 
of Bharaji^a:! on M2radlyama'iuia*phit2 L 5 
DeranacbaHj n hn S-apJcandrikS explain! clearly. 

‘Uttamanj ptam jljzaS'iO vai .....ityaJiIrutyukMO- 
F3Ta»ujt2»kuiIiaTidhT.2trWt3n* SDpicxrdn'ti. 1. - - 

Vide xUo ViTSdatindaxa. 512. 

12 
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their birth they release their fathers from wretched indebtedness.* 
Brhaspati also speaks of two types of debt, secular and spiritual, 
which the sons are under obligation to'discharge.’ 

This discussion of the views of the easfrakaras since the VediC 
days shows that the obligation in the case of the sons to discharge 
the debts of their fathers arises out of religious considerations* 
Other ideas of a spiritual nature have also contributed to the 
development of this obligation of the sons. Most important of 
them is the theory of pin^a.^ Visou declares that one of the reasons 
for hankering after many sons is that one may go to Gaya (to 
offer 

It is noticed in the sastras that the right to inherit the ancestral 
property by the son becomes dependent on the condition of hU 
offering ptiida to the ancestors. Manu gives expression to the idea 
that the two are correlative \ The same idea may be traced in the 
texts of Yajfiavalkya'’ andVisnu.^ Though the modern Hindu laiff 
no longer respects this notion, it still plays a part in rural Hinduism. 

Again the right to inherit the property of the father brings 
on the son the obligation to discharge bis (father’s) debt. Gautama 


1 Pitpiifn sQnubhif jltaie dinenatvSdbamSd mSt / 

Vimobfas tu yatas tasm3d icchantt pitaras sutan // K5ty3yana 551. 
Devanabbana here observes that m a figurative sense may refer to 
a secular debt 'Atbavi uttamamldbamaranaiabdato lak^aijajfi kusWa* 
vidhinfi grbltam evatpam avagantavyam.* SmrticandrikS, II. 393. 

2. Utcamarpadhamaripebbyab pitatam trfiyate sutab / 

Atas tu vipatUena tens nasti prayojanam // Efbaspatisrarti XXVI 35 
For details regarding the importance of sons, vide P V. Xane, History of 
nh.v.Tw.libv.c.T. . W. 

Vide also Dhatmakcfa, I-II, 1355 

3. In the dharmriSstrai 'pi^da' stands for 'ball of nee* to be oOeted to tbe 
manes According to VijuSneSvara it stands for particles of body, 
(on Y2] I 52) Details regarding pipda and its bearing on inberitance, 
oSauca and matrige may be referred to in Kane's History of DharmaS3stra. 
n-1.47211 : III. 55’. Vide R K. Saivadhikari. Tbe Principles of the 
Hindu Law of inheritance 5211; D Shaitn Origin and development of the 
rituals of ancestor worship in India. 170if 

4 Eslivyabihavabputrayadyeko’pigaySipvrajet. Vi‘H>usmrti 85 71. 

5 .dadydt pipd^rp hared dhanam Menu. IX. 236. 

Vide also Manu IX. 132 

6 PiOdado'ipfaharai cai)3m .. . , Yflj. II 13i 

7, Yai cSrthaharah sa Vi?guimiti.,XV. 40. 
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prescribes that those who inherit the property of a person should 
discharge his debt.' The idea finds place in the texts of YajSavalkya® 
and Vispu.® Naturally, the modern Hindu law has not departed 
from this concept.'* 

Thus it may be stated that the three concepts—pindrt, daya 
andf^ii are closely inter-related. It is hardly possible to determine 
which precedes the other* 

From the discussion made in the foregoing pages it is evident 
that the liability of the son to discharge the debt of the father rests 
mainly on religious grounds and partly on secular ones in the form 
of inheriting the property of the father. The grandson also is under 
the same obligation to discharge the debt of the grand father on 
identical grounds. This obligation, called the pibiw ohli^ation might 
have been developed out of the institution of joint-family as pointed 
out by Prof. J. D. M. Derrett in the following lines- He observes ! 
In ancient times, however a special difficulty arose with regard to 
the debt of the members of the joint family. If the debts were not 
of a character which the manager of the joint family would be 
obliged to clear off, the creditor could enforce payment after 
the debtor’s death against the joint-family property upon the basis 
that the debtor’s interest In that property had passed to his 
sons and that the share of the latter must be debited with 
the amount. The difficulty arose because in the ancient law all 
property, however acquired, became for most purpose joint-family 
property until a partition at which time, one who had made acquisi¬ 
tions without the aid of joint funds could, as a rule keep them as an 
additional share. The sons and others were held absolutely liable 
for the ancestor’s debt not because of tbier religious obligation 
to their progenitor to pay off his three classes of debt, but 
because they had no separate property of their own, as long as 
they remained joint, which conid be kept distinct from the property 
or interest which had belonged to their deceased parent or 
grandparent.*® 


Rikthabhaja mam pcatikuryuh Gautaaiadbarmasutfa, Xll. 3?. 

Rikthagraha mam dapyo... YaJ. II. 51. 

Saputrasya vapy aputrsya va iiktfaagrihl dadyat. Vimusiofti. VI. 29. 
For discussions on this point, see, H. K. Ranade. ‘Liability of persons 
taking assets,’ Bombay Law Reporter Journal (LV, 1953J, 8-18. 

J.D. M. Derrett, Religion, law and the state in India, 113-114. 
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It may be noted that ‘modern modifications have retained 
part of the old reasoning and have made the sons, son's sons 
and son’s son’s sons liable to the ertent of their interest in the 
lomt-family property for the debts of the ancestors, though no further 

So far as the provisions made in the Sastras regarding the 
liability of the son are concerned we have from Kau^ilya the 
direction that the debt of the deceased father should be dis¬ 
charged by his sons = About the grandsons it has been stated 
that the sons or grandsons or successors to property, should pay 
off the debt when they inhent the estate. This is with reference 
to the debt about which no time and place have been spcci- 
fically ascertained * 

YajHavalkya formulates the law that the sons and grandsons 
arc under obligation to discharge the debt, when the father is 
away or dead or is immersed m distress * 

Visnu prescribes that the obligation of the son and grand¬ 
son to discharge the debt of the father and grandfather respectively 
arises consequent upon their death, renunciation of the wot 
or living away from the country for a period of twenty years 

Reference has already been made to the statement of Nawda 
(IV. 5) regarding the causes of craving for sons In continuation 
of that It has been held that the son should leave aside bis 
personal interest and should sec bis father redeemed from dchti 
so that he may not fall into hell (for non payment of debt) 

1 3 D M Dcnctt Religion law and the state in India 114 Vide also 

h 9 Intioduction to modern Hindu law 310 311 Kane History of Dhatma 
gastra III 442 443 K K Bhattachatya The lav relating to the Jo n 
Hindu family 544 ‘'92 R K Ranade in Bombay Law Reporter 
(1950) 52 1 7 33 41 (1953) 55 94 102 (1961) 63 81 B1 D F ® 

Principles of Hindu law (1959 12tb edn ) 429if 

2 Pretasya putialj kusidaip dadyuh Atthasastra 3 11 14 

3 Asaipkhyatadefakalarp tu puttah pautra dayada va rikthaip barama 

dadyuh lbii3 1117 

4 Pltati pro$ite ptete vyasanSbh plutepi va/ 

Putrapautrair rparp deyam nibnave sak'iibliavitim // 

5 Dhanagrah pi prete praviajite dvldasah samah pravasite v5 tatputrapau r 
dhanatp deyam Vi$tiusm^ VI 27 

6 Atah pucrena jStena svBitbam utspya yatnatah / 

Ripat pita samuddhaiya yatba nanarakam vrajet// N M S I 6 
Vide also Vulg m the Hfiradasmrti Ed by Jolly p 47 
Cf. Erbaspati X. 116 
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Karada directs that on tbe death of the father the sons divided 
in their interests should discharge the debt of the father in 
proporation to the share received by inheritance* In case they 
are not divided, it should be paid by the son who manages the 
family as tbe head (in the absence of the father).* He has 
another provision that the son is not liable to pay the debt 
of the father before the lapse of twenty years, when the father 
is away from the country.® The obligation of the grandson has 
been delineated separately by Narada that if the debt legitimately 
due and inherited by the son remains undischarged by him, his 
son (grandson) should pay it off.* 

Brhaspati says that the paternal debt properly substantiated 
(through documents or other modes of proof) should be discharged 
by the sons in the same manner in which they might have 

discharged their own debt (I. e. with interest). The grandsons 

should pay the principal amount only (and not interest).* Here 

we notice that for the. first time Brhaspati refers to the fact 
that the sons should pay the debt of father with interest* while 
the grandsons should pay without interest. Of course this 

interpretation comes from the commentators and the digest*wrlters 
on the basis of the two words 'Stm*yavat* and 'samam' in the 
verse of Brhaspati.* 

Katyayana simply states that in^ tbe absence of the sons 
the debt of the father should be discharged by the grandsons.® 

It is VijnaneSvara who in bis explanation of the rule of 
Yajnavalkya (IL 50) clearly states that the death of the father 


1. Pitaty Tipaiate putia rnam dad^ur yatbaipsaiah / 

VibhaktS avibhakta va ye vil tarn udvabed dbuzam // Narada, IV. 3. 

s: Brhaspati. X. 117. 

2. Narada. IV. 14. 

3. Xramad avyahalaip praptam puCrau yaa narnam uddhrtam I 

Dadyuh pauamaham pautiah*"'** // Narada, IV. 4. , 

4. Rjjarn atmiyavat pitryarp putrau deyaip vibhavitam / 

Paitamaham samaip deyam......... // Brhaspati, X. 114. 

5. Vijuaiiclvara observes: 'Atra yadyapi putrapautrair rnam deyam iti 
avilejcijoktani tatbapi putrepayatfaS savrddhikam dadati tatbaiva deyam. 
Pautrepa tu samaip mulam eva datavyalp ca vrddhir iU vi5e|o’ vagantavyah 

.brhaspatismaraijat’ on Yaj. IL 50. 

Vide also Sm C. II, 396: V»vadatatnaka». 49. 

6 Puti&bbSve tu datavyam rpani paotrepa yatnatah- KatjSyaca. 560. 
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It may be noted that ‘modern modifications have retained 
part of the old reasoning and have made the sons, son’s sons 
and son’s son’s sons hahle to the extent of their interest in the 
joint-family property for the debts of the ancestors, though no further 
So far as the provisions made in the sastras regarding the 
liability of the son ate concerned, we have from Kautilya the 
direction that the debt of the deceased father should be dis¬ 
charged by his sons = About the grandsons it has been stated 
that the sons or grandsons or successors to property, should pay 
off the debt when they inhent the estate. This is with reference 
to the debt about which no time and place have been speci- 
fically ascertained ® 

Yajnavalkya formulates the law that the sons and grandsons 
are under obligation to discharge the debt, when the father is 
away or dead or is immersed in distress * 

Vi?nu prescribes that the obligation of the son and gran - 
son to discharge the debt of the father and grandfather respective y 
arises consequent upon their death, renunciation of the wot 
or living away from the country for a period of twenty years 
Reference has already been made to the statement of 
(IV. 5) regarding the causes of craving for sons In continuation 
of that It has been held that the son should leave aside bis 
personal interest and should sec his father redeemed from dcbti 
so that he may not fall into hell {for non payment of debt) 


1 5 D M Denett Heligion law and the state in India 114 Vide also 

his Intioductton to modern Hindu law 310 311 Kane History o£ Dhann 
iastra III 442 443 K K Bhattacharya The law relating to the join 
Hindu family 544 592 R K Ranade in Bombay Law Reporter 
(1950) 52 1 7 33 41 (1953) 55 94 102 (1961) 63 8184 D F ® 

Principles of Hindu law (1959 12th edn ) 429d 

2 Ptetasya putiat) kusidaiji dadyuh Arthafastra 3 11 14 

3 AsarnkhyatadeSakalam tu putrah pautia dayada vu riktharil hatamal? 

U.dyuh IW 3 >1 ” 

4 Pitati projitc piete vyasan&bb plutepivi/ 

Futrapautraii roaip ^eysipnihnave eJk«ibbavitim// \S) i 

5 DhanasrShipi picte piavrajite dvidaSah samah pravasite v5 tatputrapau 
(Ihanaip deyam ViJQusmfti VI 27 

6. Atah putrena jGtena svfiitham utsfiya yatnatah / 

RqIc piti samuddharyayatba na narakarp vtajet// N M S I 6 
Vide also Vulg in the N&radosmrci Ed by Jolly p 47 
CLBrhaspati X 116. 
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Narada directs that on the death of the father the sons divided 
in their interests should dUchatge the debt of the father in 
proporation to the share received by inheritance. In case they 
are not divided, it should be paid by the son who manages the 
family as the head (in the absence of the father).* He has 
another provision that the son is not liable to pay the debt 
of the father before the lapse of twenty years, when the father 
is away from the country.® The obligation of the grandson has 
been delineated separately by Narada that if the debt legitimately 
due and inherited by the son remains undischarged by him, bis 
son (grandson) should pay it off.® 

B^haspati says that the paternal debt properly substantiated 
(through documents or other modes of proof) should be discharged 
by the sons in the same manner in which they might have 
discharged their own debt (i. e. with interest). The grandsons 
should pay the principal amount only (and not interest).* Here 
we notice that for the. first time B?haspati refers to the fact 
that the sons should pay the debt of father with interest, while 
the grandsons should pay without interest. Of course this 
interpretation comes from the commentators and the digest-writers 
on the basis of the two words *atmtyavat* and 'samam* in the 
verse of Btbaspati,® 

Katyayana simply states that in. the absence of the sons 
the debt of the father should be discharged by the grandsons.® 

It is Vijfianeivara who in his explanation of the rule of 
Yajfiavalkya (IL 50) clearly states that the death of the father 


1. Pjtary uparatc putra rtiam dadyur jatbamsataJj / 

Vibtulct3 avibhakta va re \a tarn udvabed dburam // Narada, IV. 2. 

sBibaspau, X.117. 

2. Narada. IV. 14 

3. XramSd avj^alam praptam putrau yan nafcam uddb^tam / 

Dadyuh pauSraabam pautiah...... H Narada. IV. 4. , 

4. Rnam atmiyavat pitryain putzair deyaip vibbavitam / 

Paitamaham samam deyam.........// Brbaspati, X 114. 

5. Vijaanesvara obseives 'Atra yadyapi putrapauttair pjata deyam iti 
avisefcnoktaiji tathapi putrepayatba savrddbibaip dadati tathaiva deyam. 
Pautrepatu samam mulam eva datarjaip na vrddhir iti viiejo’vagantavyalj ^ 

.•brbaspatismaiapat’ on Yaj. IL 50, 

Vide also Sm. C. II, 396 . Vwadatatnafcara. 49. 

6 PutrSbbSve tu datavyam rnam pautxeqa yataatah. KatySyana. 560. 
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should be tahen m the sense of his civil death He states further 
that m their status as sons and grandsons they are liable to 
discharge the debt of the father and grandfather respectively, 
irrespective of the condition whether they inherit the estate of 
the father or not ^ 

AparSrka also expresses the view that the sons and grand¬ 
sons should pay the debt even if they do not inherit any property ® 
This undoubtedly is the ancient position and had its counterpart 
in the republican Roman law 

In his interpretation of the verse of YajSavalkya (II 50) with 
reference to the word 'vyasariabhpluta^ Jagannatha observes that 
the distressed condition of the father may be described in any 
of the following ways He says, “The father being involved in 
distress, that is, being afflicted with a hopeless distemper, or long 
conBned in fetters by the king m consequence of the offence 
of another, or fallen from his class as a degraded person or the 
like, and excluded from the patrimony. or immersed m vices 
originating from irregular desires, (whether avarice, lust, or any 
impulse of the mind,) such as gaming or the like, and love of 
harlots, or immersed in vices originating from a wrathful temper, 
or governed by pride , in all these cases the son must pay the debt”® 

There is no suggestion in the texts or commentaries on 
the point of the reason of making distinction between a son and a 
grandson regarding the payment of debt As already pointed 
out, the son must pay the debt with interest This is quite 
reasonable because his obligation arises out of religious considerations 
and as a son who is no other than the father himself in another 
from, he has the same type of obligation as that of the father 
Accordingly he is under obligation to pay off the father's debt 
With interest So far as the grandson is concerned the creditor 
should not expect to demand the debt of the grandfather &om 


1 Putrepa pautreija va pitfdhaDSbbayc pi putraticna pautratvena ca. 
Mit5k*aia. on YSj 11 50 

2 Atra ca piav3s3d>su nimittesu naddnavidbSnat paitrkadhanSbbSve pi 
putrait main deyarp tadabhave ca pautraib 

Apaiarka on kdj IL50. 

3 The translation of the passage of Ja£ann5tba is by Colebrooke Vide 
Col DiJ I 269 
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him with interest because he is one generation more distant 
from the grandfather. Bphaspati might have thought in terms of 
putting a check through this provision to the usurious inclination 
of a creditor to pursue the debtor by generations. He shows 
in his direction (X. 114) that the gradual tendency is towards 
lessening of the obligation to pay. Thus according to him, the 
great-grandson is exmptcd from paying anything of the great¬ 
grandfather's debt. 


• u 

3. A son in his minority is exempted from sneb obligation. 

Narada observes that though a son becomes independent after 
the death of the father, yet a son who has not attained the age 
of discretion should not be made liable for the debt of the 
father.^ This provision is quite reasonable in view of the' fact 
that as a son, though he is to discharge the debt of the father 
in the status as a son, should be offered an opportunity of 
being in a position to discharge bis obligation, If he docs not 
reach the age of discretion he cannot be reasonably'asked to 
discharge an obligation about which he may not be fully conscious. 
This point has been stressed by KatySyana also.® 

In elucidation of the point KatySyana bolds that a son may be 
made to pay (only when) he is capable of inheriting the estate of 
the father, is free from trouble and is in a position to shoulder the 
burden of debt.® 

Deva^abhat^a explains the purport of the verse that the son 
who is born blind and the like because of the incompetence to 
inherit the estate of the father, or one who suffers from tubercular 
diseases and the like, because of his being in a distressed state, is 
not to discharge the debt even if the father is dead, away from the 


1. ApraptavyavaliSraS cct svatantro'pi hi narijahhak. Narada, IV. 31. 

Vide here NSrada. I. 54 where such a person has been exempted from 
being attested or summoned. , 

Vide Asahaya; *Atra hila pitaii mfte putrab svatantxal? syat, sa ca 
prabhSg api sambhavati, taimi$edhattbam aba .. 

2. KStyayana, 552. 

3. Rnatp tu dapayec putiaip yadi sySn nicupadt&vab I 

. Dravi^dchal ca dhuryal ca nSnystbS dSpayet sutam // Katyayana, 537. 
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country, a£Qictcd with disease or is disabled.‘ He makes it clear 
that the competence of a son to inherit the estate makes him liable 
to discharge the debt of the father even if such a son does not 
actually inherit the property.® 

The spirit of those provisions by Narada and Katyayana is 
that the iastrakaras were fully conscious of the fact that the 
obligation of the son to discharge the debt of the father is really 
a burden on him. To insist on the point of discharging that obliga¬ 
tion even in his distressed state or in a state when he is not in a 
position to realise the implication of the same, will be tantamount 
to an additional burden which the iastrakaras hesitated to impose 
upon him. 


4. The obligation of the son to pay the debt of the father cyen when 
he is aiirc. 

In support and elucidation of the direction of YSjSavalkya 
(11.50) Katyayana provides that the obligation of a son may arise 
during the hfe-time of the father if he is afflicted with disease or is 
away from the country. (Perhaps in the second case) the debt is to 
be discharged after (waiting for) period of twenty years.® In 
another direction Katyayana does not mention this limit of time. 
It has been stated that the sons should be made to pay the debt 
of their father even during his life-time in case he is diseased, 
attacked with madness, old or is away on a long journey.* This 
point has further been stressed in another verse.® (These last two 
directions are also attributed to Bfhaspati). 

1. J'^tyandEaifiSIiii' ca putrai^ pitaty uparate pToJite vyad’Syjrcfina 
'samaithe' pi na deyam pitydiavyabbSsanarhatvat kSayadirogu>5ai atyan- 
topadtutatvat taeba ca kic^ayanah .... Sm C, II. 394 

2, Arba ttivadan pitfdiavyagrabaije'pi aihatve aati putto dapya iti datfayati. 

^ Sm C. II. 395. 

3 Vidyamane'pi lOgarCe avadesSt ptoSite'pi va / 

Vupiat sajpvatsarad deyam pitrkflam sutail^ // Katyayana. 543 

cf N2rada IV.14 

4. VySdhitonmattavrddhanSin tathS ditghapravastnam / 

^Ipam cvamvldhani putran api dSpayet// K5ty5yana 549*=Brhas- 

pati.X 109 

5. Sannldhye'pi pitul? putraif vibhavitam / 

JatyandhapititonmattakjayaivitiSdirogmah // KSt. S50 = Bjhaapati X HO. 
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Can^esrara hera observes that if the disease is known to be 
of incurable type and if it is ascertained that the man will have 
no possibility of returning, then the son should discharge the debt 
immediately without waiting for a period of twenty years.^ 

The significance of these directions is to be sought in this 
that the obligation of the son to pay the debt of the father arises 
not merely on his death but also on his inability to pay even in his 
lifetime. This has been pointed out by Patijata.® Caij^eSvara 
formulates the principle that if the father himself happens to be 
devoid of his share (because of his being born-blind etc) and if 
the son be not divided in bis share, he (the son) should pay the 
father’s debt, the assumption being that the undisquahfied son is 
entitled to participate in the ancestral estate per stirpes in his own 
right and not merely through his (disqualified) father. If however the 
father is in possession of great wealth he should payihitnself even 
under those circumstances (as outlined in verse 550). If the father 
is unable to discharge the debt under all circumstances and if the son 
be in a position to do 80 | then it should be discharged by the son.^ 


5# Liability of the grandson to pay the debt of the grandfalhcrr 
The liability of the grandson^ to discharge the debt of the 
grandfather arises in the same way as that of the son (i.e* out of 
religious grounds). We have already referred to the views of 
Kautilya (3.IT.17), YajSavalkya (11.50), Vimu (VI.27), NSrada (IV.d) 
Bthaspati (X.114) and Katyayana (560). 

Reference here may be made to the verse of Katjslyana where 


1 Yaditu asSdbyatvensiva rosavadbSranatp PTaviun»t c* Sf^imanav- 

jatuekavadbaragaip tada jivato’pi vrddhaiya tatkSU efS 

datum arhati vjipfaturarsaqi yivat pratJJrfS r.i kiittvfS, 

Vtri'itratnSiiSTi. 53 

2. Atra yadi pita sarvatba danStamarthab taif yctreya rgarp jatavyaea 

eamudSySttha iti panjataivaraaab Vl/SdsfatnSkax*-^ 

3. Vastutas tu yady asav piti gyihiui^ 

dbatiai ca puttas ta^ putteoawa tx-i d^ya-J, yadS tu 

dhanah pita tathabhQto’pi tadS trnaiya diUrjfa Ya/ii tu pitS 
roadSnSsamaithas tadS putrepaivt iitavjtsi t(l 
v.a, he,. . 1.0 the note, i7C.:!.Jhli„tUttt„iUmacl-i1^ 
rtiaiji. 27. 

4 P. V. Kane does not djicujf this qvtstipt Ja dtUiL 

13 
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it has been directed that the debt that is incurred by the grand¬ 
father and which is recognised as such by his son as of faultless 
nature, but which has not been discharged by the son (because of 
h:s inability to do so1 should be paid off by his grandson' In 
another verse Katyayana holds that such a debt of the grandfather 
should be discharged by the grandson without interest {samam) ® 
He makes the position clear by stating that such liability will not 
devolve on the grandson where a debt has been repudiated by his 
father and which is of immoral and illegal type.^ We shall have 
occasion to observe that illegal and immoral debts of the father do 
not fall under the scope of pious obligation (see p 103) 

Katyayana makes a distinction between the son and grandson 
with reference to theic liability in respect of the surety debt. It 
has been stated that the son is under obligation to pay the surety debt 
of his father without interest, but this obligation will not pass on to 
grandson The reason foe such direction appears to he that the 
i^trakaras perhaps thought it improper to pursue even the grandson 
of the surety in view of the fact that it is not a debt m the real sense 
of the term. It is sufficient therefore that the son of the surety is 
brought into picture and there also concession has been introduced in 
the form of payment of such debt by the son without interest 

Thus It may be stated that Katyayana makes the grandsons 
liable to pay the debt of the grandfather under two conditions, 
namely, that the debt should have been recognised as payable by 
the father because it is free from any taint and that it should he 

paid without intcre<t 


1 PiCra dr$tam fnaip yat tu ktamiyStaip pitSmahSt 

Nudofarp noddhpeam putiaiti deyaip pautrais tu tad bh^gub H K3t 555 
Drtjom has been explaind by Devanabba]ta as svapjtrkftatvena picra 
nissaipdigdham avagatam * Sm C 11 397 

2 Pattamabaip tu yat putrair na dattam togibhis stbitail) / 

TasmSd evaijividham pautrair deyaip pattamahaip samam // K2t 556 

For samdm compare the direction o£ Efbaipati X 114 

3 Sadofam vyShataip pitra naiva deyam rnacp kvacit Katyayana 554 

Sadofum has been explained as aurSdinimittatvena do^ayulctam 

Sm C II 398. 

4 PiiitibhSvyagataip pautrair dStavyaip na tu tat kvacit / 

Putrepapi samaip deyam njam satvatta paitrkam // Katyayana 561 

^arruzn has been explained as vfddbirahitaip mQUmatram ui ySvat 

^mrticandrika II 398. 
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So far as the commentators and ^ the digest-writers are con¬ 
cerned, reference has been made to the view of Vijfiane8vara,(on 
Yaj. II. 50) that in their status as grandsons they become liable 
to discharge the debt of the grandfather even if they do not inherit 
the estate. 

Devanabha{{a introduces the point that if the grandson inherits 
the estate he comes under the obligation to discharge the debt of 
the grandfather with interest, but if he does not inherit the same 
his liability is to the extent of paying the capital only.' The same 
idea has been expressed by Mkramiara,® 


6. Liability of the great-grandson to discharge the debt of the 
great-grandfather. 

, We have already referred to the fact that the three concepts, 
namely, that of spiritual benefit, right of inheritance and the 
obligation to discharge the debt are inter-related. If the principle 
of spiritual benefit is applied in the case of the son and the 
grandson and consequently if it is agreed that their tight to 
inheritance and the obligation to discharge the debt arise on 
that basis, the question of the obligatian of the great-grandson 
to discharge the debt of the great-grandfather comes in.® This is 
because of the reason that according to the sastrakaras the great- 
'grandson equally confers spiritual benefit on the great-grandfather,* 
Manu categorically declares that the fourth in descent U. e. the 
great-grandson) offers water and funeral cake to the three ances¬ 
tors.* Narada prescribes that the three deceased ancestors should 
be worshipped and the ancestors should take resort to three 


1. GrhTcarikthanarh tu pautra^Sm adhikaio vpddbIsahitarQapakarane ‘dcyarjl 

paitStnahaip samaio’ »ty asyagrbltankthavisayatvat. Sm. C, II, 400. 

2. Putrabhave paatrepa iiktbagrabaija sodayaip deyam agraha^e mulam cva. 

VyavabSiaptakala, 264 

3. P. V. Kane discusses this question m detail. Vide also R K.Satvadhikan, 
The Principles of the Hidu law of inbexitance, 103-134. 

4. Vide Manu. IX 137; BaudbSyanadharcaasutra. II.9.6.: Vasi?{hadharma- 
ilstra, II. 5 and Vifousurti. XV. 46. 

5 Manu. IX. 186. 
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descendants ^ ‘These three ancestors of a man may claim the 
discharge of twofold debt from the fourth m descent. ® Thus 
the great-grandson, so far as the spiritual benefit is concerned, 
comes on a level with the father and the grand-father. But in 
respect of the payment of the great-grandfather’s debt, the great- 
grandson has been exempted by the writers on law 

Yajnavalkya districlly mentions that the liability of dis¬ 
charging the debt of the debtor rests with the son and the 
grand-son * 

Visnu has a rule which has been interpreted in the form 
that the great-grand«on need not discharge the debt if he is 
unwilling to do sc.^ This direction of Vignu does not impose 
the burden of liability unconditionally on the great-grandson 

Narada states that such liability stops from the fourth in 
descent ® It is not exactly clear from this verse whether the 
obligation of payment of the great-grandson is included or excluded. 

Byhaspati distinctly observes that the great-grandson should 
not come under obligation to pay ^ 


1 Jolly translates this part of the verse (quoted below) as Three must 
be reverenced before the test’ S B E XXXIII 43 Vide here the 
commentary of Asahaya m which the rule has been lUusttated by 
the history of an action brought before a court in Patoliputra (Patna) 
and vide the notes by Jolly S B E XXXIII 43 44 

2 Fujaiiyas trayo tiu upajIvySs tiayo gratah/ 

Etat purujasantanam rijayos syac caturthakc // Naiada IV 6 

3 Yaj II 50 In another vei'e (II 90) he presents the position more 
clearly Enaip lekhyakrtam deyaip punisais tribhir eva tu In the 
Mitakjara and the commentary of Apararka it has been explained that 
the sons and the grandsons are liable for the debt. 

4 tatputrapautiair dhanaqi deyam natal? param anipsubhih 

Vi?ijusmrti VI 28 

In the Smrticandnka it has been interpreted that the great grandson 
and others who are born after the grandson need not pay if they arc 
unwilling Atah putrapauttebbyah poram Crdhvaip ye j3t3s taib pra* 
pautindibhir anipsubbir na deyam iti Sm C H 399 

Caodeivara observes that if the great grandson desires to perform 
spiritual benefit to the great-grandfather then he may pay his debt 
'Anipsubhtt ity anena prapitHmahSdlnSiTl yadi bitecchS tadd tejSm api 
fparp caturthddibhir deyom ity uktam ' Vivddaratnakaro 50 

5 ..tac caturthdn nlvaratate NSrada IV 4 

Vide here the notes by Jolly S B E XXXIII 42 

6 Brhaspati X 114 
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Katyayana holds that the fourth in descent (i. e, the great- 
grandson) beginning with the debtor himself need not pay and 
the liability ceases in this case.* 

Asahaya in his commentary on Narada (IV. 4) expresses 
the view that the great-grandson should pay the debt contracted 
by the great-grandfather.® 

Vijuanesvara observes that the great-grandson need not pay 
provided he does not take the property of the great-grandfather.® 
He states the point more clearly in another place of his expl¬ 
anation of the verse of YajSavalkya.* From his interpretation 
it may be presumed that he applies the principle here that the 
right to inheritance should be followed by the obligation to dis¬ 
charge the debt. 

Deva^abhafla contends that unless afflicted by diseases like 
blindness from birth and the like, the sons and fthe grandsons have 
the competence to inherit the estate automatically but the great- 
grandsons do not have that right in that form. Therefore if they 
do not inherit the estate (tn the absence of the father and the 
grandfather) they do not come under obligation to discharge the 
debt of the great-grandfather.® Again while making reference to 
the statements ofNSrada (IV. 4) and KlStySyana (560), Devapabhatta 
observes in more clear terms that the prohibition for discharging 
the debt of the great-grandfather by the great-grandson refers to 


3. Catuithena na datav^acn tasmit tad vinivaitate. Kdt. 560 

P. V. Kane in a very lengthy note on this verse of KatySyana refers to 
and refutes a statement by Jolly made m connection with the notes on 
NSrada IV. 6 (S B E XXXIII. 44) and in his Tagore Law Lectures. 
(Calcutta 1835, p 171). The statement relates to the view of VijSanesvara 
regarding the liability of the great-grandson Vide also bis History of 
Dhaimasastia, III, 443-444 

2 Yah punar muUkacacuithah sah pitrpitamahaprapitSmabSnamuttamarriS- 
dbamanjadata sarvamunihhir api samarthitah 

Commentary on Narada, IV. 4- 

3 ....... tatsutasya ptaputrasySdeyam agrhltadbanasya. OaYSj 11.50 

4 Puttahinasya tikthina ity etad api putrapautrahinasya prapautxadayo yadi 
tikthaip grb^anti tada rpam dapyah nanyathety evam artbam. 

Mitfilc?aia on Yaj IL 51 

5. Putrapautranam eva jatyandbavyatiriktanatp nirupadhikatiktharhatvanl 
nanyejatp prapautradinam itl RikthagcahaQabbave prapautradibhir avafyaip 
putrapautravan na deyam lo. Smrticandnka, II. 399. 
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those who do not take the estate and this will not apply to those 
who inherit the estate ^ What he says seems to be this—a great- 
grandson may not take by birth a right in the property in the hands 
of his great grandfather, usually he does not, he has a right in that 
property in the hands of his ottn father. If in the interval between the 
great-grandfather’s death and his conception the great-grandfathers 
property is lost, the great-grandson is free from the great-grand¬ 
fathers debt. Thus the principles of spiritual benefit and equity 
are*^ harmonised 

It IS nowhere suggested that the liability of the great grandson 
who received the assets of the great-grandfather was confined to 
the extent of those assets Hence the equitable rule to be found m 
the smrtw had its limitations and was not as thoroughgoing as a 
modern lawyer would expect 

Mitramisra also observes that if the great-grandson does not 
inherit the estate, be should not pay the capital (debt) even " 

Here a reference should be made to the rule of Yajilavalkya 
and Its interpretation by Vijfi3nelvara and Candeivara ,While 
making reference to the rule of Yajuavalkya (11 90), VijnSnelvara 
observes that in the case of a debt by the great-grandfather (where 
the debt is taken after placing a pledge) the great-grandson has 
the tight to discharge the debt • Can^esvara observes that m the 
case of debt secured by a pledge of usufructuary type* even the 
great-grandson has the right to discharge * This is evidently a 
special case and has its justification in the sense that in the case of 
a loan taken by placing a pledge of usufructuary type it is quite 
natural that the debtor may not feel like releasing it early because 
It does not yield interest. It is likely that it may not be released 


1 Evaip ca prapuaroahadikrtarriapakataoanadhikaia^ caturbader aglbite 
iikcliasyaiva na punat grbitankthasyety avagantavyam 

Smrticandxika U 399 

2 Frapautiepa tu tikehSgrabane mulam api na deyam 

VyavabSraprafcasa, 264 

3 Sabandhakaip^pakaiepe catuithader apy adhikSro dariitab 

VijSanelvara on YSj II 90 

4 Trapauttad arabbya yad roaayadeyatvatn uktam tat kjetiSdikxm bbogyam 
amkjipya yaC prapitSmahSdina rpaip krtam tatra mantavyam Bhogyadhilll 
tu dattva krcam msip caturtfaadibhir api tatkulyair deyam ity aitbab 

Vivadaratnakara 49. 
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in the course of three generations and there should be no justifica¬ 
tion if such a debt is not allowed to be discharged by the fourth 
in descent from the debtor. It may be suggested here that the 
verse speaks more of right than of duty. 

From these discussions on the point of obligation of the great- 
grandson to pay the debt of the great-grandfather, it may be stated 
that YSjuavalkya, Visgu, Narada, Brfaaspati and Katyayana agree 
in principle that they are to he exempted from such a liahility. 
This may go to suggest that to these writers on law the clement 
of spiritual benefit was not strictly regarded as a factor contributing 
to the liability of discharging the debt, notwithstanding the fact 
that these writers in respect of the theory of inheritance accept in 
general the principle that the right to inheritance arises out of the 
competence to ofi“er piitda. The commentators and the digest- 
writers in their attempts at harmonisation have brought liability 
on the great-grandsons under restricted sphere.* 


7. The son is not bdmd (o pay the illegal and immoral 
debts of the father. 

We have discussed so far the Iiabliities of the sons, grandsons 
and the great-gandsons in respect of the payment of debt. With 
reference to the liability of the sons it has been observed that m 
their status as sons they arc under obligation to discharge the debt 
of the father even if they do not inherit the estate. But it should 
be noted that this UabiUty is not absolute. Our SSstrakaras have 
mentioned that certain categories of debt of the father should not 
be discharged by the sons.* 


L P. V. Kane in his History of DbarmaSSstra, ITI. 443-444 discusses the 
question In outline, . 

2. For discussion on this pfoWem reference may be made to the following* 
K. K. Bhattachaya, The law relating to the joint Hindu family. 560S; 
p Kane. History of Dharmaiaswa. Ill 446-463; L. J. Majrekar, 
Bombay Law Reporter Journal, XLIX (1947), 3 10 .* R- K. Ranade. 
Bombay Law Reporter Journal (April. 1930). 33 41; MuUa. Principles of 
HiuduLaw (I2th Edn). 466-470, J.D Derrett. Lucknow Law Journal 
10 (1964). 1-13 (®lso Kerala Law Times Journal. 1964. 21-30) ; Reli¬ 
gion,law and the state jn India, 114-115, 
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also mentions in the list all those debts referred to by Kau^ilya.* 
The same is the case -with the Vasisthadharmai^tra.^ Yajfiavalkya 
mentions in addition the promise of gift through lust (kamadana) * 
Narada includes in the list a debt contracted out of anger/ 
Bfhaspati mentions all these debts.® 

Katyayana defines the debts that are termed as kamaktia and 
krodhahvta.^ According to him a debt due to lust should be known 
as one which is promised whether in writing or without writing 
as payable by him to the wife of another. 'Where the father after 
having caused through anger (physical) injury to another or having 
destroyed the latter’s wealth, promises something that pacifies him 
(the person wronged), that is declared to be debt incurred through 
(the influence of) anger.’ Even a voluntary compensation is traced 
back to the root cause (anger) by the smvtikaras. Many jurists of 
today would find it surprising. 

Dcvanabhal^a refers to the view of Uianas (Vyisa according 
to I^ivodaratnafecrtz) where reference is made to a debt which is 
avyavaharika.^ Such a debt has been explained in different ways. 
Thus Devanabha^^a explains it as a debt incurred for the purpose 
of drinking.® In the Vwadacintaman.t it has been explained as a deed 
which is not admissible in law.® Apararka expresses the same idea 


1. Manu, Vm. 159. 

2 Vilsi9tt>adbaimaia«txa, XVL31. 

3. Yaj, II. 47. cf. Yaj IL 54 

4 Narada IV. 10 

5. Brhaspati, X. 118. Vide here the note* by* G. N Jha in his trans 
of Vivadacintamarii, 29 

b LiWhitarp muktaliarp vSpi deyam yat tu pratisrutam / 

Parapurvastriyai yat tu vidyit kacnakftam nieam // Katyayana. 564. 

means 'leiharahua', while parapurvastrl stands for 'parabhSr^a'. 

Vide Sm C 11,39$; Vivadaratnakara, 58 
Yatts himsaill samutpadya ktodhad dravyam Tinlfya vi / 

Uktaip tu^Jtkararp yat tu vidyit krodhakrtara tu tat// KBtyayana,565. 
Smfticandrika : Parasya htipsatn dbanavinalatp va krodbat kftva tattuitaye 
dravyatp dlsyamlti pratiSnitam tad krodhajam iti. 

H. 397. Vide also Viv. rat. 55-59 

7. Dandarp va dandaiesam va Sulkam tacehe$am eva vS / 

Na datavyarp tu putrena yac ca na vya^ahankata // 

Quoted in the Smtticandnka. H, 397. 

8. (naj vyarah5r:kam saurikam ity axtha^. Sro. C. If, 397. 

9. p.17. 

* 14 
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The liability to pay the father's debt arises from the moral 
and religious obligation to rescue him from the penalties arising 
from non-payment of his debts. And this obligation equally compels 
the son to carry out what the ancestor has promised for religious 
purposes. It follows then that when the debt creates no such 
religious obligation the son is not bound to repay it even though 
he possesses assets. There can certainly be no religious obligation 
when the debt is of an illegal or immoral character. *The 
duty cast upon the son being religious or moral, the character 
of the debt should be examined from the standpoint of justice and 
morality and if at its inception the debt is tarnished or tainted with 
immoralityi the pious duty ceases to operate and the son is not 
bound to pay the debt.*' 

‘ The iasiraharas of Ancient India have mentioned certain 
-categories of debt incurred by the father, where such liability of 
the son will not arise. 

According to Kau^ilya, if the sons or other heirs do not 
so desire, they may not pay the debts of the father arising out of , 
suretyship, balance of fine or toll, gambling, drinking or gift of love.* 
Gautama includes in the list debts contracted for commercial 
purposes, but does not mention one for idle promise-* Manu 

1. J. D. Majrne, A treatise on Hindu law and usage (11th edition). 397. 

2 PrStibhivyam dandeiuilkalesam aksikam kamadSnaip ca nSkSmab 

da;Sdo vS tikthaharo dadydt. AithaiSstta, III. 16 9. 

3 Prdtibhdvyavai}ikjulkamad)radyutadai?da na putrSn adhyabhaveyuh 

Gautamadhamasutra. XIJ. 33 
DtSerent explanations have been suggested regarding and wnii. 

It has also been suggested that they should be taken together In that 
case the meaning should be merchant's toll which is payable on the 
spot. 'The son's liability for such a debt is intelligible os it is payable 
on the spot and the obligation arises as a result of an evasion for 
which he can be convicted and lined. Apparently the obligation i* 
ex Micio and not ex controctu. In other words it stands on the same 
footing as a fine for oQence.' 

Wayne, rrea'iM cn ffirtau Utvand uMge {llthEni), 400. Vide here also 
the notes by Duhler. S. D. E, II. 2tt. 

In both the commentaries of Gautama, AfaiidniAdyyu and MxldifarS (by 
Haradatta). and 'iatia' have been taken separately. The £rit 

one stands tot coffimercfal debt and the tecond one is Interpreted 
tnc 'marriijc-fce' m the ^vra form of mamrge. '^ulkaip ptatifrutya 
vivjharp kftvS mflc tatputtaip na lulkam abhyAbhavati ’ Haradatta's 
commentary on G. D S. XU. 3S. 
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also mentions in the list all those debts refereed to by Kautilya.* 
The same is the case with the Vaiisthadharmasastra.^ Yajuavalkya 
mentions in addition the promise of gift through lust {kamadana) * 
Narada includes in the list a debt contracted out of anger.* 
Bfhaspat! mentions all these debts.® 

Katyayana defines the debts that are termed as kamakvta and 
krodhakrta.^ According to him a debt due to lust should be known 
as one which is promised whether in writing or without writing 
as payable by him to the wife of another. ‘Where the father after 
having caused through anger (physical) injury to another or having 
destroyed the latter’s wealth, promises something that pacifies him 
(the person wronged), that is declared to be debt incurred through 
(the influence of) anger.* Even a voluntary compensation is traced 
back to the root cause (anger) by the smrtikaras. Many jurists of 
today would find it surprising. 

Devariabbaf^a refers to the view of Uianas (Vyasa according 
to Vw'ddaratnakara) where reference is made to a debt which is 
avy^vahdrika.^ Such a debt has been explained in different ways. 
Thus Oevanabhaljta explains it as a debt incurred for tbe purpose 
of drinking.® In tbe Vtv^dacinfamani it has been explained as a deed 
which is not admissible in law.® AparSrka expresses the same idea 


1. Manu. VIII. 159. 

2 VSsistbadbarmalSsCra. XVI. 31. 

3. Yai. n 47. cf. YS; 11 54 

4. Narada IV 10. 

5. Efbaspati, X 118. Vide here the note# by* G. N Jha in his trans. 
oi Vivadacintamani. 29 

6 Likhitam muktakaqi vapi deyaijt yat tu pratisrutam / 

Paiaputvasttiyai yat tu vldySt Vamak|tatn njoim If KSty&yana, 564 
Muhaka means 'Ukharahta'. while parapiirvasiri stands for ’parahharya'. 

Vide Sta. C II, 396 ; Viv5datatn5kara, 58 
Yatra hnpsarp samutpadya krodhad dravyarn vinsijya vi / 

Uktaxp tU'tikaram yat tu vjdydt fcrodhakrtam tu tat// KStySyana.565. 
SmfticandrikS ; Paxasya hirpsaip dhanavinSfam v 3 krodhSt kftv3 tattu|{aye 
dravyaip d3sy3mlci piati^rutam tad ktodbajam iti. 

II, 397. Vide also Viv. rat, 58-59. 

7. Dandaip va dandaiesaip va iulkaip tacchesam eva vS / 

Na ddtavyam tu putrena yac ca na vyavabankam // 

Quoted in the Smrticandnk3, II, 397, 

8. <tia) yySTahatikam saunkam ity ardxah. Sm C. If, 397, 

9. p.l7. 

* 14 
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when he interprets it as improper ' Mitramilra explains it in the 
same way as done by Devanabhatja * In the commentary by 
Balambha^fca it has been explained as what is not contracted in the 
interest of the family ® The correct approach to the term *avyava~ 
hartha' perhaps has been made by Colebrooke in his translation of 
JagannStha's i^tvadahhangarnava (Col Dig I, 307) where it has been 
explained as a ‘debt for a cause repugnant to good mdrals P V 
Kane m his History of Dharmassstra * refers to several renderings 
as, ‘which as a decent and respectable man the father would not 
have incurred,’ 'not supportable as valid by legal arguments and on 
which no right could be established in a cou»’t of justice m the 
creditor’s favour’ etc and mentions that ‘m Hemraj v Khemchand 
I L R (1943) All 727 the Privy Council state the various renderings 
oiavyavahartka given by diS'erent authors and judges and bold that 
Colebrooke’s rendering makes the nearest approach to the real 
meaning of the word as used m the smfUs and that it is the character 
of the debt that is to be looked to and not the actions of 
the father' 

From a study of the list of the debts that are not to be paid 
by the sons it is clear that in most of the cases they ate illegal 
and immoral at the inception and therefore they are not to be paid 
by the sons So far as the position of the surety debt of the father 
is concerned, we shall have occasion to show that it has history of 
Its own and that the aaslral^ras under certain circumstances have 
given recognition to certain categories of surety debt, which the 
sons ate obliged to pay. 


8. Obligation of the father to pay the debt of the son 
We have mentioned that there are grounds of liability to 
discharge the debt of another, m the form of agency, exprees or 
implied Mere relationship, however close, creates no obligation 
Parents are not bound to pay the debts of their son, nor a son the 
debt of his mother under normal circumstances 

I P 656 

2. Vyavah3rapralc5ia 265 

3 na kutumbopayogkty attbah B3taipbba){as commentary on Mit5k;ai3 on 
ySl 11 47 

4 . HI 447 (t n 754) 
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So far as tBe obligation of the father in respect of the debt 
incurred by his son is concerned, YajSaralkya observes that the 
father under normal circumstances need not pay the debt incurred 
by his son, but vrhsn it is contracted in the interest of the family 
such obligation arises in him** Visnu has identical direction.® 
Nirada first states in general that the father should not discharge 
the debt incurred by his son®, but he adds that the liability of the 
fetber will arise where it is incurred definitely by the order of the 
father or where it is done for *the maintenance of the family or 
where it is contracted in a precarious situation.* 

Brhaspati also brings the liability on the father where the debt 
incurred by the son had the sanction of the father. He observes 
however that the father may pay it out of affectionate 
consideration.® 

^atyiyana observes that the father will be under obligation 
where the debt contracted by the son was approved of by him or 
where he himself assured him ffor payment in future) ® The same 


~ Na putreoa krtare pitS / 

Dadsid rt« kutunkitthSt.. II Yij. II. 46. 

2. Na pitS putrakrcaai.. Vt'ousarti, VI,33. 

3* Na puiranam pud dadySt...... Ndnda, IV. 10. 

4. Fitur eva myogSd fah kututababbarapSya/ 

Rnanl va yac krtam krc«bre dadyde putiasya tat pud // NSrada, IV, 11. 

Asahaya expTaios kfcckra as 'pr3^dntiiaifcchra\ 

Capdesvara interprets it as 'apatsamaye', Vis-Jdaratnlkara. 5& 

Devapabbatta explains that when tt is done by tbc son in distress (of the 
family) it should he paid by the father even if previous approval was 
not secured: ^ 

'Krcchrakrtarii tv apratipannatn api deyam'. Sm. C. II. 407. 

He observes that the word r“*to should be tteated as u*ed in a fiCuradse 
sen«e of any member of the fataily (tu/umha) and pifJ should be understood 
as the bead of the family: 

Atra (purvatra ca) -putrasTahanam kuluobopalaksapartham, pitffrahanirji 
ca srhaprabhor upalakjanJrthani. Sm. C, If, <05 

5. Roarp putrakftam pitrS andhyaih yad anumoditam / 

SutasnehcnaTSdeyaronlnyatlilditumathatW/ BihasFati.X 124. 
Devapabhalta extends the pnnapV of payment out of affectionate 
consideration to the case o{ debt incurred by the wife : 
nhSrySkrtarijavi^ye'pi ssnSnstfj sutacrahaiyasya snebamatrodlharanatayS 
kftatvSt. SnracandrikX. H. 408. 

6. Roiib putrakrtarfi pitrS na deyam lU dharaatab / 

Deyarb pratilrurarp yai sVir yac ea svJd anumoditam // Katyaya-ia. 544. 
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idea has been expressed by him in another verse * It has been 
stated in this context that the parents should not be made liable 
for any debt contracted by the son for an improper purpose “ He 
refers to the view of Bhrgu that the father is under obligation to 
pay when it is incurred even during his absence or without his 
permission, provided it is done in the interest of the family * 
Evidently the reason is that the maintenance of the family is the 
responsibility of the father as the head of the family This has 
been pointed out by Devaoabha^ta * 

The conclusion that may be arrived at m the light of these 
discussions is that the father normally does not come under obliga¬ 
tion to discharge the debt contracted by his son, but if the son 
acted either with an express authority or under circumstances of 
such pressing necessity that authority may be implied, the obligation 
of the father arises. 


9, Some special proHslons by Katyayasd regarding habdily of the son. 
Reference has been made to the liability of the son to discharge 
the debt of the father It has been shown that this liability arises 
from religious grounds and the view of Vijulnesvara has been 
pointed out that the obligation of the son to discharge the debt 
arises irrespective of the consideration whether he inherits the 
property or not KatySyana has certain new points to add m that 
context and they deserve attention here 

According to him the son is liable to pay where the father 
during bis lifetime, whether m a state of good health or in a 
diseased state promised to give something for religious purpose, 
but which he could not give ond subsequently died' It may be 
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observed that this is to be treated as an extension of the scope of 
of pious oTiligation. A promise by father to give something specially 
for a religious purpose is equivalent to a debt as pomted out 
by Haclta.^ 

Katyayana appears to introduce the principle of obligation 
of the son to discharge the debt of his father, as arising from 
his right to inherit the estate. He directs that so long as the 
son (because of his disqualifications) does not inherit the estate 
of the father (though existing), he (the son) though well off 
should not be made to pay the debt contracted by his father,® 

He quotes a view of Manu authorising the son, who is 
able (perhaps to bear the burden of the family) but discarded 
by his mother to take the personal property of the mother (when 
she takes to another husband) for discharging the debt of the 
father.® 


s voluntary promise to a BrSbrnapa is treated as equivalent to a debt 
(verse. 642}. Exception to this rule may be referred to here Gautama 
directs that if the person he devoid of religion, a promise to him to 
pay something may be ignored 

PratisrutySpy adharnassmyukte na dadySt. G. D. 5. V. 24. 

Vide here the notes on the verse of KStyayana by P. V. Rane in the 
K&tyayanasmftisSrodhSra 234. . 

1 Vicaiva yat pratijaaiam karmanS nopapSdltam / 

Rpavad dharmasamyuktam iba loke patatia ca // HSiIta quoted in the 
Smrcicandcika TI 448, 

2. Yavan na paitpkarp dravyam vidyamfm labhet sutah / 

Susamrddho'pi dapybah syat (avan nalvadhamaniikah // Ratyiyana. 563 
vide here the nates fay P. V. Kane in KatySyanasmiti'Szoddb^a, 233 
This rule of Katyayana docs not justify the statement by Vijnanefvara 
that the son in his status as a son comes under liability to discharge 
the debt of the fatfaet even if he docs not inherit his estate (vide his 
commentaty on Yaj II. 50) 

3. ya svapuiraqi jahyaC stri samaitham api putripl/ 

Shftya sttfdhanaih tatra pitryanjain lodhyen manufa// Katyayana, 573. 
Vide here the interpretation of the wise by Capde^vara m his 
dara'ndkara 65 As this provision of the verse goes against the gene¬ 
ral rules relation to strldfiana (which has been discussed by KStySyana 
m det il. Tor which see KStySyana 694-728), according to which the son 
IS not authorised to make use oi it (KStylyana. verse 911) it may be 
suggested that this verse stresses the necessity of payment of father's 
debt and should not be interpreted as laying emphasis on the use of 
mother's personal property. 
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In another verse Katyayana brings the son under obligation 
to pay off the debt incurred by the mother for the maintenance 
of the family ^ 


10. The mntaal liability of (he hnsband and (he wife with 
reference (o debt. 

The special concept of husband wife relationship in ancient 
India demands a study of the mutual obligation of the husband 
and wife m respect of the payment of debt ® We have referred 
to the different sources of liability to discharge the debt of 
another person The third source contemplates agency and the 
most common case of agency is that of husband and wife 

A wife IS regarded as half of a man (husband) and the two, 
wife and hu'band make a complete whole ® This oneness accounts 
for the view held by Jpastamba that there can be no division 
between the husband and the wife because since the day of marriage 
they are to perform religious iites together They also participate 
together in the rewards of merit arising from religious rites as 
also in the wealth acquired * This may explain the position 
mentioned hy Manu that the wife son and the slave are without 
property and whatever they earn belongs to him to whom they 
are affiliated " 


2 Deyarp b^Sry^krtan bhama putiepa mStrkam / 

rha tur erthe krtaip yat jySJ abhidhiya gate diam// kStjiytna 57S, 
In the VivSdaratnSkara (p *’9) the 'aord» underlined hare been read 
as bhaVtasylrthe Here the responsibility o£ the son arises out of the 
consideration that in the absence of the father the charge of maintain ng 
the family is to be shouldered by the •on If the mother is lo Incur 
any debt on that account then the son is to pay in the ab'ence of 
the father 

2. For discussion on this Pont vide P V kane History of DhsrmaUstra 
III 550 452 R. k Ranade Debts of husband and wife in Bombay 
Law Reporter Journal LIV Oanuaty 1952) 7 14 

3 Vide ^thspaihibrShmaos. V 2 I 10 Ta ttitlya Sarhhltl VI 1 B 3j 
Cfhaipati. XXVI 92 

4 JlySpatyor vidfaggo na vidya e PJoigrahaTdJ dhi sahatrarp karmasu 
Tathl runyaphale*u dravTapangraheju ca Ap II *6.14. 6.18 

5. Bhlryl putrai ct dltai ca tiava evldhanlh anflSh/ 

YaC te satnaJhigaccbtnti ytsya te tatyatid dhintm// Manu Vltl 4 6. 
Coamenta ora eipUln the verse !a the irnie of dependence in refect 
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Ic should be noted here that Kautilya prescribes that sepa* 
ration betts'een the husband and the wife is possible through mutual 
hatred', but if they were married according to any one of the 
righteous (u e. d/iarmtc) forms of marriage, namely, Brahma, Daiva, 
Aisa and Frajapatya,^ separation is not possible.^ In other words, 
if they were married according to any of the non-righteous 
(i. e. odliarnMc) forms, namely GEndbarva, Ssura, Raksasa and 
PailSca, separation between the husband and wife could be 
conceived of. 

Though the concept that the property of the husband 
and wife is common (dampatiror madhyagatii dhanani), was introduced 
in * the society,^ yet it must be admitted that the wife was not 
independent in the disposal of that property in the sense in 
which the husband was. It should be noted however that the 
recognised a special type of property to he owned 
by married women, which they may make use of in any way 
they like, independent of the husband. This property has the 
appellation otstrldhana.^ Only in exceptional cases the husband 
bas been authorised to make use of it. 

Kaufilya introduces certain special rules on the use of strtd- 
hana on the basis of the forms of marriage. According to him 
in case of marriage according to any one of the dkarmic forms, 
in the £rsC three years the husband becomes entitled to make 
use of the personal property of the wife.' The husband is 
under obligation to return with interest such personal property 


of Its proper use. Vide the contoentary of Medtatiibi and the com. 
entary of Vijnanef vara on Yaj, IL 49. 

1. Paiasparadreiaa mokSah Artbaiastra. HI. 3. 16. , 

2. According to Manu the fottns o£ maitrafe are eight. Vide Manu,Iir. 
21. For discussions on the forms of marriage in ancient India. Vide 
L. Stembacb, Juridical studies in ancient Indian law, }, 347.423. 

3. AmokSo dharmaviTShSn&tn. ArtbasSstra, III. 3.19, 

4. For discussion on this point vide. J. D. M. Derrett. ‘An Indian 
contribution to the study of propetty' in B. S O, A. S., XVlII/3, 
490 (f.n.4). 

5. Vide Gautamadharmasutra XXIIL Manu IX. 194; ArtbafSstra, HL 
2.; KStySyana. 894-901. For detailed discussion on strJdhana vide P. V. 
Kane, History of DhaimafXsera, lU. 770-802. 

6. YaJ.n.I47. 

7. Trivar^opabhuktarp ca dbarmif{he;u vtvShesu nSnuyuBjita. 

Arthaiastra. in, 2.17, 
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of the 'wife in case of marriage being solemnised according to 
cither the Gandhatva or the 5sura form.* In those forms the 
husband acquired no right in bis wife’s property. This shows 
that according to Kautilya, community of interest between’ the 
husband and the wife comes through the dharmtc Sorms of marriage. 
At this stage it may be presumed that the obligation of the 
wife to Pay the debt of the husband arises morally frpm the 
nature pf relationship between them. In the case of matiiage 
according to the Gandharva or the Jsura form, utilisation of tb? 
wife’s personal property in times of pressing need is tantamount 
to a debt, which should be discharged not only in original but 
also with interest. This may suggest that in the case of marriage 
accozditig to the Gandharva or the 5sura form the wife may he 
regarded as free from any obligation to discharge the debt of 
her husband. The question does notarise in the case of marriage 
according to the Rikfasa and the PaisSca forms, which are strictly 
condemned forms of marriage.^ ,' 

The direction of Yajuavalkya* and Vifiju* that neither the 
husband nor the wife has any sort of obligation to discharge other’s 
debt, goes to suggest that the original concept of community of 
interest between the husband and wife underwent a signihcant 
change and that the separate property of both was tended to be 
recognised. The direction of Kautilya^ and Yajfiavalkya® indirectly 
shows that when the husband and wife are divided in their interests 
the debtor-creditor relationship between the two is possible. In 
that position if the husband takes money from the wife he is to 
return it with interest as regulated by law. 

The question of payment of debt of the other party by the 
husband or the wife therefore is dependent on the question of the 


1 . 

2 . 

3. 

4. 

5. 

6 . 


GSndbarvSsuropsbbuktarn «rr<IJbikam ubbaj^am dipyeta. 

Aittui-Satra, III. 2 18, 

Manu.lll. 41-42. 

Na yostt patiputiSbhrSfp na putrena Itrcaip pits / 

pe kulumblrthin na patil) attikpaiii tatbi // YO] *■ 

No ml potiputraVpaia. Viffluampti 't * .‘Xi 
Na ittlkffatp patiputrau. 

Dampatjroti pitSputniyotj......c3v»bh^ 

AtthiUjtr^ 

Y'Sj. n. 52. Vide bare tbe ootea b 


ribhj 
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nature of relationship between them. The distinction that is 
conceived of between the husband and the wife depending on 
the form of marriage according to which they were manied 
is peculiar to Kautilya only and that also is made in connection 
with its bearing on the use of strWiana and mutual separation. 
In the smth texts these problems have not been taken into 
consideration. If under the circumstances the inseparable relation¬ 
ship, between the husband and the wife, as advocated by £pastamba 
is accepted, then it is quite natural that both of them should 
be mutually liable for the debt of the other. The direction of 
the h^rakaras in this respect is difi'erent. Under normal condi¬ 
tions neither the husband nor the wife is liable for the debt 
of the other party. It may be presumed that as soon as the 
separate property of wife was recognised) the iastrokaros had to 
lend recognition to the rule as a matter of normal course that 
the debt either of the husband or of the wife should be treated 
as the personal debt. Therefore there should be no obligation 
in either party for discharging the debt of the other. 

The views of YajSavalkya and Vispu have been referred to 
already. Those have the support of HStada* and KStySyana.’ 

But these are general cases. The obligation of the wife 
to discharge the debt of bet husband may arise under certain 
circumstances. Yajuavalkya holds that the wife is under obligation 
to pay her husband’s debt when she herself agreed to pay it 
(in his death-bed etc.) and when a debt is jointly contracted 
with her husband.^ Visnu states in general terms that one should 
pay the debt what has been admitted by oneself,* The same 
idea has been expressed by Narada.* K3t;Syana also has the 
same direction.^ He observes further that if the husband -in bis 
death-bed places the responsibility of paying the debt to bis wife 


1. Ka stii patibrtam datlySd rQam......Nacada IV. 16 

Na ca bharyakrtam patyur vapi fcatfaatp bhavet. Ibid. IV, 18. 

2. Na ca bbarylkrtam katbaScit patyur abbavet. KatySyana. 569. 

3 Fratipannam striya deyam patyS vi saba yat kfcam / 

Syayatpkrtatp % S yad rvatp nanyat stri datum arbatx // Yaj. IL 49. 

4. Vakpratlpannam nadeyam kasyacit. Vifpusmrti. VI. 33, 

5 Na stti pattkrtam dadyad .•••/ 

Abhyupetad fw yad va saba patyS krtaip bbavet 1/ Narada, IV. 16 
6. Bhaitta putiena va s^dbaqi kevalam atmana kptam / 

Rijam evaipvidham deyam nSnyatba tatkytam stijyS It KStyayana. 546 

15 
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then she should be made to pay if she had not given her consent 
to it. This is of course subject to the condition that if she 
has wealth (of the husband) in possession.*^ This provision by 
Katyayana is based on the genera! rule that the liability for the 
debts gets together with the right of succession as advocated by 
Narada (IV. 17). Here her liability arises from the condition 
that as a successor to her husband's estates she has the liability 
to discharge his debt. Therefore the question of her previous 
consent is immateria! in this case. 

Vijnanelvara in his interpretation of the verse (II. 49) of 
Yajuavalkya observes that even if she agrees beforehand, she need 
not pay a debt of the husband contracted for illegal and immoral 
purpose.® This is quite justifiable in view of the fact that such 
debts have been mentioned in the context of the liabilities of 
the sons and it has been decided that they should not be held 
liable for these debts. The same principle may be applied in 
this case also. 

^ While commenting on the direction of Katyayana as contained 
in the verse (547), Devapabhat^a rightly observes that if the wife 
does not take the assets of the husband and if she does not lend 
ber consent to pay his debt in bis deathbed her obligation will 
not arise at all.* 

In the Sarasvativilasa it bas been suggested that even if no 
consent had been given beforehand by the wife and even she is 
devoid of wealth of her husband* she should discharge her husJ 
band’s debt through service (i. e. earning money through service) 
But this is not supported by any losfnc text. He refers to the 
interpretation by Apaenrka 'that her liability arises automatically 
where she inherits her husband’s estate.* ^ 


1. MirtuVSmena yS bhartrS proktS deyam rOSTp trayS / 

ApraiMnnSpl dSpyS dhinarp yady Mmaip itpySm // KStySyana. 547. 

For the word underlined thereaduif in the SaruvatlviISia ii ’apwennS", 
but judged from the conteit in which the verie occur* iti* better to 
accept the reading underlined. 

2. Anyat iutSkimldivacanopSttaiji pratipannm apt patyS laha krta° api n* 

deyaoiti. MitSkJarS on VS). H 49. 

3. AttSrtbSd anSfritabbartrdbana ittlaprapannS een na deyam itifamyate. 

SmfticandrikS. IL 412. 

4. ArratipinnS cet patidfaanSbhSae'pI karraakarSpi aevayS dhanaip lampSJya 
f^lpSkara^arp kartavyam, patidhanaiambacdhc lu yato rikthatp tataera 
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It follows that a wife is exempted ftotn the payment of the 
debt of het husband under normal conditions. The liability arises 
only when she agrees to pay it or when it is contracted jointly 
or when she receives his assets. 

So far as the liability of the husband to the debt contracted 
by the wife is concerned, the general rule is that if it is her 
personal debt it should not be discharged by the husband. The 
views of Yajfiavalkya (IL 46), Vi^nu (VL 32). Narada (IV. 18) 
and KStyayana (569) have been pointed out. But this rule has 
its exception in the sense that the liability of the husband as 
the head of the family will arise if the debt contracted by wife 
is done in the interest of the family. This has been suggested 
by Manu' and stated directly by YajSavalkya (IL 46), Vl?pu®, 
KSrada* and Katyayana.^ In all these cases the position is quite 
different in the sense that the debt incurred by the wife is 
incurred under an agency of necessity or an implied agency. 

Katyayana states that the husband should pay the debt con* 
tracted by the wife when he is away from the country after telling 
it to his wife and the wife is to contract the debt which 
ought to have been iacucred by the husband had be been on 
the spot.® 


11. Special liabili^ of tbc hnsbaad in certain cases. 

We have noticed above that the liability of the husband 
to discharge his wife's debt does not arise except when it is 
done in the interest of the family. But taking into consideration 


mlpllcararunyajrSt axitssrfilMrnSpakaranc adbiklro vidbava;3 Ity SbapaN 
Srkab. SarasratmlSu, 264. Tlic view of Aparlrka could not be verified. 

1. Manu. VIII. 167. 

2. Vi;i3u,VI.». 

3. Nft ca bhSrvlfcTtaiB rnup patjot vJpi katharp bbavet / 

Xparkfild ftc puqislqx kutumblrtho hi dustatah // NStaaJa. IV. 18. 

4 K5i> lyana. 569. 

5. Deyaip bblrySkrtacn rpaip bluml putieQi cStrkan / 

Bhanur arthc kffarp yat lySd rffiufMid gauJiitm // Kltyayaiu. 578. 

Here the part underlined appear* to carry no ii'rnificdocc beesure the 
saoe contequence will follow ifabedoes it even when tbc husband foes 
to a foreicn country without atatiof her about ic. 
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the social status, the means of livelihood and other allied 
factors of the husbands m certain cases the Ssstrakaras have 
prescribed that the obligation arises in the case of certain classes 
of husbands' 

Kautilya has a rule that the husband is to be seized if be 
goes abroad without providing for the payment of debts contracted 
by his wife * It is not exactly clear from the rule itself whether 
or not this direction is to be understood m the context of the 
special cases, where as we shall see, the husband is under ha> 
bility to discharge the debt of his wife It may be suggested 
that the direction of Kautilya should be understood as applicable 
in the present context 

YSjfiavalkya provides that the husband belonging to the class 
of herdsman, vintner, actor, washerman or hunter is under 
liability to discharge the debt incurred by bis wife^ the reason 
being that the husbands of this class depend on the earnings 
of their wi^e for their livelihood • Vi?nu presents the same list, 
but does not assign any reasen as Yajuavalkya has done * No.* 
rada does not mention the actors m the list and the reason 
shown IS that the income of these persons depends on their 
wives and that the household expenses have also to be defrayed 
by their wives ® 

6{'haspati mentions the barbers m the list in place of actors 
and It has been stated that such a debt is made in the interest 
of the husband/ The commentators have no suggestion regarding 
the question as to why such a debt is to be treated as done 
in the interest of the husband The idea appears to be that 
under normal circumstaces the maintenance of the family is the 


1 L Stetnbach d scusses this subject in two ol h s att ties included in his 
Jund aal studies in anc ent Ind an law I 278 442 444 

2 Fans tu giabyah stiTkiCam mam apxat vidhaya pre$ ta ici 

Artha^astra III 11 24 

3 Gopasauod kafa luSarajakavyadbayos tam / 

Bnam dadySt patia te$aip yasmad v|tt s tadasraya // Yaj II 48 

4 Gopaiauod kasailu$ar3iakavyadbastiiQam pat r dadyat V jijusmrti VI 37 

5 Anyatia tajakavyadhagopalaund kayoj tam / 

TeSaip tatpratyaya vfttib kulumhaip ca tadasrayam // Narada IV 19 

6 SauQdikavySdbatajakagopapapitaTo; tam / 

Adbijtbata reaip dapyas tSsaijI bhaitrkriySsu tat// Bthaspati X 119 
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responsibility of the husband and if the wife belonging to these 
classes (as mentioned in the list) is to incur a debt for it, the 
liability of the husband will arise* This may be treated as a 
debt incurred under an agency of necessity. 

The same direction in almost the same language appears in 
the text of KatySyana.* Somewhat surprisingly here we find 
naviha in the list in place of nSpita. 

The comentators and digest-writers observe rightly that the 
persons in the list are not mentioned exhaustively and that 
others who are to depend on the financial resources of the 
wife ate also to be included in the list. This has been stated 
by VijBaneivaia.* 

The same approach has been made by Devanabhaf^a.* He 
states further that if the debt in these cases is made even when 
there is no calamity it should be paid by tbe husband. 

CaB^esvata rightly points out that stress is not on the 
castes or classes of the persons mentioned in the list, but on 
the aspect of the dependence on wife (for the maintenance 
of the family).* , ^ 

Fcom tbe discussion made above it is cleat that tbe Sastra^aras 
by taking into consideration the help (financial) rendered by the 
wives of these classes of people (which according Asahasya has 
become almost traditional, (vide his commentary on N&rada, IV. 19) 
in respect of maintenance of the family (because it may be easily 
presumed that their income is not sufficient in proportion to the 
needs), have reasonably thought it proper to place the liability of 
paying their debts on their husbands. So^az as tbe position of tbe 
washerman and vintner is concerned it is observed even now tbat 
in professional work the wives cooperate physically by lending their 
labour and as such whatever the earning may be it should be common 
earning of the husband and tbe wife. Therefore in this case the 


1 . Kityivan3.568.Mdcal$o570. 

2. Yoicsld vfttis taiisrayS itt betuvyspadcidd anye'p* yc yoSidadhlnajTvanJs 

te'pi yo^ttknaa fnaip dadyur lUCamyate. onYj; IT. *53. 

3. TenSnapadl kutumbattfaarp k^aci apt paubbir deyam ity abbtprdjab 
Raiakddij^rabaOain yoSidadblnavrttlRam railikaLuIQ^JdlnSci upalalc^anjrtbaa. 

11, 409. 

4. Acta ca tadSirayavntuvaa era pnjo|aLa:p aa tu jllySJarab. 

* VivSJaratnlkarj, 60. 
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liability of the husband for the debt of the wife can be accounted 
for. With reference to the earnings of the wives of these classes 
of people there are suggestions in the iastras that may be taken 
into consideration, 

With reference to the wives of the actors, it has been stated 
by MedhStithi that they arc prostitutes, but this business is carried 
out privately at home within the knowledge of their husbands.* 
In the text of Baudhayana it has been stated that there will be no 
punishment for intercourse with the wives of bards and actors as 
these men carry them Cwivcs) to other men or lying concealed, 
permit them to have culpable intercourse.* Manu refers to similar 
provisions in the case otatmopajlvins and the term has been explained 
by Medhatithi as persons who tolerate the prostitution of their 
wives.® Vatsyayana in his Kafttasiitra mentions about this phenomenon 
with respect to the actors (kuitlavas)* and this has been explained 
identically in the commentary of Ya4odhara.* The direction of 
Vatsyayana that the man of the town (nogaraka) should live on good 
terms with the wives of vintners, herdsmen, washermen and 
barbers may suggest that these classes of women were also 
doubtful character.® 

The iastrakaras consider the prostitutes as impure and partaking 
of food offered by them was prohibited.* In conformity with this 
rule it has been prescribed that food should not be taken from the 


1. On Manu, VIII. 362, which xeiets to the baids (eSrana) 'Sajjayanti hi te 
naiit nigudhaj cSrayantt ca'. MedbStithi observes: apanabbumau na 
tisthanti gihave$a(vae eva tSh piasiddhavcSyabhyo bhidyante’. MedbaUthi 
refers to the fact that they znalce their wives prostitutes and enticers: 
‘vefyatvam kuUanltvarp ca svadaranam kartyantity arthah' In another 
place Medhititbi speaks of the actors as living on the prostitution of 
wives: 'sailu^o nafah bharyapapya ity epare' On Manu, IV. 214. 

2. Na tu eatapadare$u na sangavetaie vadbah / 

Saqtsarjayanti ta by etSn niguptams calayanty apt // 

Baudbayanadhamasfitra. II 2 4 3 

3. AthavS atmajay^iva, atdho ha va eSa Stmeti tam ya upajivanti upapabk;* 

' amakah MedhSuthi on Manu VlII 36Z 

4. (AyatnasSdhvah) yo^itas tv inuh Kamasutra. V. I 52 (K S S) 

5. KuhlavabbStyanalanaiCa^dinam bhSrya veiyaptiyah Com onV. I. 52. 

6. 1.5.37-38. 

7 ...gapikannaip ... (na bhuSiita). Maou, 2^. 209 ; V3], I 161 
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actors, vintners, washermen and tbe persons who tolerate prostitu¬ 
tion of wives. ‘ 

. ‘If the two concepts ate taken together it may be supposed 
that the husbands of these classes of women have the tacit approval 
of the prostitution of their wives and they live on their income.* 

It is not clear from the texts or the commentaries whether 
the liability of these types of husbands arise in the cases mentioned 
above, in the form pointed out, but the principle to be applied in 
this case is that the liability here is based on the consideration 
that the husband is to take the help of the wife to maintain bis 
family. 


12, Uabilliy of the man who enjoys the wife of the deceased hashand 
to discharge the debt of the deceased husband. 

Narada discusses the position of the woman (widow), who 
leaves her son and takes to another husband. According to him 
the person to whom the widow takes shelter should take her separate 
property and if she be devoid of property, the son should take the 
property of her previous husband.’ The text as it is does not yield 
a suitable meaning. The reading accepted by Devanabhalla^ and 
MitramUra’ appears to be convincing, but the interpretation is 
different in the two texts. Deva^abhatta interprets the word *anya* 
as making reference to persons like maternal uncle etc. (matwia- 
dikam)^ and introduces the verse to mean that the son should pay 
the debt incurred by mother or the husband should pay the debt 
contracted by the wife if it is intended in the interest of the family.* 


1. Manu, IV. 214-216. 

2. The point here has been mentioned in brief onlf. Sternbacb discusses 
the point in xnoie detail Vide his Juridical Studies in ancient Indian 
law. I. 272-274. 

3. PutriQl tu sansutsrjya'putrain stri yanyam airayet / 

Tasya drayyarp hsret so'oyo mhsvaySh putya eva tu !/ Narsds, TV. 20. 

4. The verse is read as; 

Putriijl.. ... / 

TasyS roafP hawt sarvaqi SmrticandrikS. II, 407. * 

5. VyavahitaprakSia.275. The reading Is the same asin the Smfticandiika. 

6. Asabaya explains it as ‘bhartSram*. Co'm. on Narada,IV. 20. 

7. 'Scriya matra \a kpesrp kututsMxtbam api kiucid r^ani deysm iti.. 

, Sm.C.11.407. 
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It may be stated that this interpretation hardly can be offered to the 
text that he cites. Catjdesvara explains that if devoid of all wealth 
the woman takes to another husband after forsaking her son, he 
(the son) should pay the debt of her husband (his father).' 
Mitramisra* explains that sometimes in her distressed state her debt 
should be discharged by her son. But this explaination does not 
appear very resaonable because the mother who gives up her^ 
affiliation with her (previous) husband and son, can not expect 
sympathy of her son. These interpretations in different texts 8how> 
that the verse of NSrada has not been properly recorded and that 
the commentators have shown their ingenuity in interpreting the. 
text as they had each in his own way. 

In the case where such widow, while taking the property of 
her-husband (and of her own self) takes to another person (husband) 
along with her son, the second husband is under obligation to pay 
the debt of her first husband. If he expresses his unwillingness to 
discharge this obligation be should leave her.* 

The reason behind such obligation has been pointed out by 
NSrada in another Verse where be directs that the person who has 
intercourse with the wife of the dead man, who has neither son nor 
^yealth should be ‘ under obligation to discharge the debt of her 
first husband* because the wife is considered to be his wealth (that 
he is enjoying).^ ‘ 

It may be stafed here that the concept of wife being treated 
as the wealth of the husband as stated herein is very interesting. 
This may be adjusted with the idea expressed by Manu that a wife 


J. Yadt puersiti parjfj-j/j-a samasCa<HaaaSSnrS ptini?an<aram Sinyet 

patikrcam rnain putra eva dadyad ity aithalj VivSdatatnakara, 65. 

2. Matur dausthye'pi niidhanayas tasya^i raam putreoa datavyam ity Sha 

nSradal;. Vyavah5raprak5la. 275. 

3. YSl tu saptadhanaiva stii sSpatyi canyam Ssrayet / 

So'syS dadySd bfaaxtur utsfjed va tathaiva tarn // Narada. IV. 21. 
Devanabbatta interpiets tbe verse to mean that lE the woman takes th: 
shelter under her maternal uncle and the like, along with her wealth, be 
' should pay oil the debt of her husband (out of the wealth she carries): 
‘YSl stti sadhanS sabMatanayX ca raksapSrthaip matulSdikam ilirayet sa 
c^rayabhQto mlitulSdil} bhatt{1cTtatpaip dSpayet.* Sm. C, II. 405-406. 

4. Adhanasya hy aputrasya mrtasyopiuti yah striyam / 

Sa abhajed rnam-voijhuh saiva tasya dhanaip yatah // NSrada IV. 22- 
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IS devoid of wealth and whatever she earns should go to the 
husband.* Or in the context of debt it may mean that if the husband 
IS dead and is without any son or wealth the wife may be treated 
as wealth in the sense that for the discharge of his debt he may 
look up to her* It may be noted in this connection that Vijfiane- 
Ivara m his interpretation of the verse of Yojuavalkya (II. 51) 
explains the word ‘nktha' in the sense of wife and in support of 
such an interpretation he quotes a text of unknown authority that 
one who takes the wife of one’s person takes his wealth ® This 
shows that at least at the time of VijnSneSvara this concept was 
known in the society ^ 

Devanabhatta m his interpretation of this verse of Harada 
does not refer to this term but lays stress on the point that in the 
absence of a person taking his estate, and one taking bis wife 
(yo$tdgraA«) perhaps through marriage, the person enjoying his 
wife (but not through marriage) should also be liable for the debt 
of the deceased husband 1 Here Devanabhai^a makes a distinction 
between a yofidgra/ut and yolxdupabkoktZ and there is no clear 
statement regarding the difference between the two It appears 
that m the previous case there is some sort of social recognition 
m the union of the two, while that may be absent m the second case. 

It may be noted that since the does not contemplate the 
remarriage of widows, these texts inevitably refer to the cases in 
which such unions would take place by custom or de facto. 

We have from KatySyana the rule that if a woman possessed 
of great amount of wealth, goes to another husband along with bet son 
Cby previous husband) then the person to whom she resorts should 
pay the debt (of her previous husband) ^ He has another rule 

1 Manu vni 416 

2 R\ktha5abdena «cyate saiva casya dbanam smitam iti smatapat 

yo yasya haratc daran sa tasya faaiate dhanam iti ca 

Mitakjata on Yaj H 51 

3 Vide R C Agarvala Position of women in the Kharosjhi Documents 
from Chinese Turkestan in Indian Historical Quarterly XXVlII (1952) 

327 341 Vide also Sarasvativillsa 407 an& Translation of the same by 
T Foulkes IQO-lQl cf EpigtanlnaIndica XXII 5ZLn I 

4 Ucyate dhanagrahaputrayoSidgcahavihinasya yo5idupahhoktSpi fC^bhag 

iti pratipadanartbam idam vacanamiti Smrticandrika II 405 

5 Balaputradhikartha ca bhartataiil yanyam Ifrita / 

TLIritas tadpiam dadyae balaputrayidhi^ smrtal;! // XStyayana 574 

16 
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almost similar to that of Narada (IV. 22) in which it has been 
stated that the enjoyer of the wife comes under the liability of 
discharging the debt of the husband of the wife and he restricts 
the scope of this provision to the classess of people like vintner 
etc * This may suggest that provisions like these had to be made 
by the iastrakars by taking into consideration the customs among 
the clashes of people where enjoyment of the widow of the deceased 
takes place. CandeSvara explains that the text of Narada (IV 22) 
should be restricted to the cases of vintners and the like as stated 
by Katyayana ® 


13. Order of the persons to discharge (he debt of (be deceased. 

It has been observed that according to Hindu concept a debtor 
may be released from the charge of indebtedness only through pay¬ 
ment of debt It has also been shown that indebtedness follows a 
man even in the next world* Therefore the iastrakaras had to make 
neccessary provisions for the payment of the debtor’s debt in the 
case where he dies without discharging his debt Besides the son» 
on whom the burden of debt of the father falls, there are persons 
who have been saddled with the liability of discharging the debt of 
the deceased We find in the iastras discussions on the point of the 
order of the persons to discharge the debt of the deceased ^ 

Yajfiavalkya observes that the debt of a wealthy person should 
be discharged by the person who inherits his estate, by one who 
takes (marries) his wife and by the son who loses his tight to inbe 
ntance through disabilities * This is to be understood in the case 
where the deceased person is devoid of a son competent to 
inherit his estate" Vijfianeivara directs that the verse indicates 

1 Nixdhanair anipatyati tu yat Vitsipiaupdilcadibhib / 

TetstiioSm upabholctS tu dadySt tadrnaiQ eva hi // Kdtsayana 567 

2. Idain apt nltaJlTaracanaip kStySyanoktalaun^ikadivisayam netaTjam 

Vivadatatnaiara 63 

3 P V Kane diicusies the point inborcoutlne in his History of Dhanra 
iascra III 432 454 

4 Rikthagraba roaip dapyo yoSidgrAhas tathaiva ca / 

Putro nanyaintadravyab putraUnatya nkthinah// Ydj 11 51 

5 putrohlnasya' in the verse has been explained as dayagfabanaiJ aput 
taltlnasya* Vya\’aharaprak3ia (M) 266 267 

Vide also Sarasvativiiasa 260 
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the order m which the duty will follow \ The proper meaning of 
the verse of YajSivalkya is that where the deceased person is devoid 
of a son competent to inherit the estate, first liability will come 
on the person who inherits the estate (even if there be son who is 
incompetent to inherit the estate). In bis absence the taker of his 
wife should be liable (even if the sons incompetent to inherit are 
there). In the absence of these two the liability to discharge the 
debt of the deceased father will fall on the son who is incompetent 
to inherit his father's estate * 


1 Ete$aqi samavaye kramas ca pa(bakrama eva Mitaksara on Yaj II 51 
2. Dayaiarhaputrasa^bhlve py asadbbavcDi iiktbagtahi niani dadyad iti 
tathaiva padgvad lak$aoaputiasadbb3ve casadbbave ca iikiha|raba 
hSbbave tati yos dgtabah rnaip dadyat Ohanastnbarjnor abbave dSya 
oaibah putro dadyad lei ^mfcicandrika II 104 
Tbe vetie bas been interpreted by Nardapa^diia m a quite di/Tetent 
way Aceotdms to fu» loterpretauon tbe eon wbo tekes tbe snceetnl 
property is to pay tbe father a debt If there are married and unioatried 
eons tbe mariied one is to pay Id bis absence a soa without wife 
child and wealth is to pay 
Vide his commenary on ViSQusmrti VI 29 

Tbe meaning of the teitn ananyoirttadrat>ya in tbe verse of VajSavalkya 
IS really doubtful Vifvatupa and Apatarka have presented two inter 
ptetacions each to the teioi and that shows that the exact impllcaiton 
of the word was not clear to them In one of the loterp etations 
VisvaiQpa exp ains m consonance with tbe text of Katyayana that 
tbe son who has lost bis ancestral prepeity that be ng usurped by 
another should not pay the debt of bis father (cf Katyayana 563) 

Yavad asau ny^yatn api paitrkam iiktbaip napnuyae tavat ipaip kim 
iti dadyad ity abhipiayah Commentary on Yaj 11 47 IT S S) 

Apararka m one of bis exolanatoins takes it to be a eon of independent 
wealth (svUdhtnadhanafi} and in another be takes it in the sense of 
a son devoid of the competence to inheiit the estate (dayanarAaputroA) 
Vide his commentaiy on Yaj II 51 
Vi)nanesvai3 explains that tbe s gn hcance of the term is that if tbe 
debtor is devoid of wealtb the son wbn has the competence to 
inherit the estate should discharge Oie debt and not tbe son who 
IS devoid of it 

Ananyaititadravya ici bahu$u putreyu tiktbabhavepy amfagrahanayogyasy 
aiva niapakarape dbikaro nayogyasyaodbader tty evam aitbam 

Commentary on Yaj 11 51 

Tbe same idea has been expressed in tbe Kftyakalpataru 

Vide Krtyakalpatsni Vyavahaia section p 322 
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In the first case the principle followed is in consonance 
with the directions of Gautama (XII 35) and Vi<’nu (VI 29) that 
one who inherits the assests should be under obligation to pay 
the debt In the second case the same principle m another form 
may be followed if wife is treated as the wealth of the husband 
(Narada, IV 22) But in the last case no reasonable explanation 
can be offered except that the sons are liable strictly on religious 
ground as interpreted by Vijottneavaia (on Yoj, II 50) ^ 

Narada directs that of the three, namely, the inheritor* of 
wealth the person protecting the wife and the son, the first 
one becomes liable for the debt of the deceased The liability 
will arise on the son in the absence of the protector of widow 
and the inheritor of wealth The protector of widow becomes 
liable in the case of failure on the part of the inheritor^of the 
estate and the son ' 


Jagannatha rafera to the reading putto nSayasritadravyab fn place ol 
'putro nanydiritadravyah Cel Dig 1 27J 

According to him no peraon baa taken the widow the incompetent 
ion nust pay the debt * Col Dig 1 

1 DhanastrIb3nputtJti3ca tnabbSk yo dbanaip baret / 

Putro lateh ittlJhaniRoh attihdrldbaniputrayob// NSrada 23 

The etope of the verse has been explained by AsahSya m the following 
way If It happens that the ossets of the deccas d after h>s death 
are forcibly taken away by his kinsmen end If the widow in her 
, weaUbless position cakes to another person and if the son devoid of 
wealth and discarded by ebe moeber be there tl is ver e decides the 
(question of liahilicr under the circumstances. The first liability should 
fall on the person taking the assets of tbe deceased If it happens 
that the dead debtor left neither wealth not wife but only a i n 
tb*n in that case he should be liable lor the debt even il tnete be 
no asset If (he debtor leases no ton or wealth then (be taker of 
the wife who resorts to bim in her V'Calthless state, will be lisble to 
discharge the debt of she deceased In the case where there is 
no Health bu* these it the taker of wife and the son it has been 
ttated that tbe taker of wife will be liable ptov JeJ the wife oecu'iies 
■ covetable posttion in her new iratui because of faer youth and 
beauty If she does not hold a good tcatus the san uii''er the circums* 
tantences will bs held Italic 

Vide tl c com'sentary of Asah3ya on SSraJt IV.2I 
\ ifc’Jnefvart onkJJ II 51 bat intespreted it in (be «ay in which It has 
been trani’ated above 

Devapsthsna csplaias that tbe Ita^t iiy ol the son who (who Is 
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Bfhaspati holds that if the son be in distress the per'on 
who inherits the estate is liable for the debt, but the person 
who tabes the widow shall be liable for the debt on failure of 
the successors to the e*tate ' In another text of Bfhaspati referred 
to in the commentary of Vi^varupa on Yajfiavalkya (II 47) it 
has been stated that of the three, the taker of the wealth, the 
taker of the widow and the son (beset with difficulties in the form 
of disqualification) the liability will arise m the order of enu 
meration ' In the absence of all the three it will fall on other 
successors to the estate ^ We notice that there is agreement 
between the two seta of order mentioned by Bfhaspati 

mtyayana in one of the directions shows agreement with 
^tbat of Brhaspati (X but in another places the son be* 

fore the taker of wife ° Devanabhatta has attempted to explain 
the contradiction^, but the fact appears to be that the claim 
of the* disqualified son should come only when all the possibilities 


disqualified to inhet t) w ll atisa tn ibe absence ol tl e takes o! the 
assets and the taker oi the wife ScritrSbadbansgiabayor ebbave dSyanazhati 
putra fnabbag tty aetbab So C II 400 401 

The mtetptetauon of the vet*e by Ceijdefvata is not in eccotdaaee 
with tbe text ttseU 

‘ Vidi. Vtvadetatnakara 63 

Vdeaspatimifra explains rightly that tbe inheritor to tbe e tate is to 
be liable even if there be son deserving to inhert (normally) but 
now beset with d (ficuittes (in tbe from ol disqual fications) But such 
a d squalificd son is to be I able if there be neither taker of widow nor 
of wealth The taker of widow will be liable in the obsence of taker 
of w ealth and a son deserving the estate 

Vyasanagrastc dravinJtbepi putre satt dhanageSha'ka eva roaip dapya 
icy arthah vyas-inSdiyuto pi ptro eati etrihSnCix dbanabSiiCU ca dadySt 
StrlbdrI dhanahariQi yogyaputre cdsatt dadyit VivadaeintamaQi 17 

1 Ro^blCfs dravyabSrl ca yadi sopadravah sutah / 

Snlbltl tu tatbaiva syfid sbldvc dbanahSzi|>ab Jl Cfbaspatt X 120 

2. DbaRaittni}iiputrSoinipfindbbSveyatlioctarainudb3masQy3m.Ibid X 106 

3 Todabhdvekramafonyc^dinriktbabbajSm Ibid X lV7r 

4 RiktbaharttS rcaiU deyorp tadabblve ca yo^itab / 

Tuttaii ca taJabhJvc nyaib rikthabbagbbir yathakraoam // KSt *62 

5 PfirraipdadySi dhansgrabah putras tasicad anantatam / 

Yo^idgrabab tutabUarc putre vacyanatan rdhane// Xirylysna 577 

6 Yat punas tenalvoktarp fad yo? dgrabapfkjiyfl lyj tibshudimo yah 
putras tasya dhaQagtihaaxRtatyaRfaam Ui irtvan *v)f 

U' J'dtikd II ^ 
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arc absent He is already deprived of his right to the estate 
of the father and if he is again made liable for the debt of 
the father, that should be made only when no other alternative 
is possible. 

Katyayana here points out that the liability of the son to 
discharge the debt of the father will arise only when he is free 
from distress comptent to inherit the estate (not being blind by 
birth etc) and able to bear the burden of debt ^ If he is in 
distress or under the age *fit for business’, he should be exempted 
from the liability ® 

The conclusion that may be derived from the discussion 
made above is that in all the cases the person who tabes the 
estate of the deceased has the first liability to discharge the 
debt Difference of opinion arises with respect to the position 
of the taker of the wife and the son (disqualified) It appears 
that the position of the son comes last in the list and should 
be preceded by the taker of the wife because wife is regarded 
as the wealth of the deceased and because the disqualified son 
should be made liable only woen there is no other possibility 
of the debt of the father being discharged 

It should be noted here that the question of the order of 
payment of the debt as discussed in this section is applicable 
in the case of the absence of the debtor, his son and his grandson. 
This has been pointed out by VijSane^vara in his introduction 
to the verse of Yajuavalkya (II 51)® Vacaspatimisra summarises 
the position in his Vivadacintamani * 


1 Rijaip tu dapyet putrati yadi syan nirupadravah / 

Oravii;i2th3§ ca dbutyas ca n3nyatha dapayet sutam // Katyayana, 557 

2 Vyasanabbiplute putre ba!o va yatra driyate / 

Dravyahrd dapyatc tatra tasySbhaTc purandbiihft // Katyayana 576 

Vide here the notes by P V Kane m bis KatyayanssmrtisaroddhSra 
on the verse 

3 Ro-tpakafape tatputrah pautra iti tiayab kartaro dat^itah idanup 
karattantaiasamavaye ca kiamam aba 

4 Tad ayaip saipkscpal;i Dhanastrihatipo pi sattvc draviijaiho dhuryai ca 

pucra eva anld{iaputras3ttve pi dhanalari dhanabatyabhSve pOiva 
vatputrasattve pi strlhSrI. ubfaayor abhave ayogyo pt pautra eva pitrarpaip 
dadySt. VivSiacmtSmapt 18 

The upshot of all this is as folIows-~(a) Even when the person taking 
the property and the person taking the wife arc there ths debt Is 
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.14. Liability of the second husband of women of special types. 

We have discussed above that the taker of -wife of the 
deceased becomes liable for the debt of the first husband under 
certain circumstances. We have also pointed out that this provision 
should not be treated as indicatory of widow-marriage in genera!.^ 
Reference here should be made to the liability 6f the second 
husband of special type of women designated as svatrinl and 
punarhhu,^ to discharge the debt incurred by the first husband. 

Narada directs that the debts incurred by the first husband 
of the last type of svrtmyl and of the best type o(punarbhu should 
be discharged by the second husband—the person with whom the 
married woman lives as husband and wife {paUtvenopabTiunkte as 
explained by Mitramiata in his Vyavaharaprakaia, 268).® 

' Asahaya in his interpretation presents a special meaning that 
the word 'iittama^ as mentioned in the verse should be construed 
in both the cases. According to him in all the seven cases (four 
svairtjft and three punarhbu) if the woman is fortunate and is 
possessed of good qualities (and consequently enjoys special status 
to her new husband), her taker (husband) should discharge the 


to be paid by the son wbo is possessed of property and capable of 
bearing tbe burden % (b) il there is no such son it 'wiU be paid by the 
man taking tbe dead man’s property: (c) in the absence of tbe man 
taking his property, as before, even if the son is there the debt 
will be paid by the man taking the widow , (d> when both of these 
the man taking the property and the man taking the widow, are 
not there, the family debt shall be payble by the son even though 
he may be incompetent' 

This translation is by G. N. Jba. Vide VivSdacintama^t, translation 
by him p 31. Vide also b» notes on it. 

1. On tbe point of the liability of the taker of wife and its beating on 
widow-remamagc vide the comments by P. V, Kane. History of Dhar- 
miastra, HI, 453. Tor detailed discussion on lemarrige of widows vide 
Kane, History of Ohaimafdstza. II-L €08.619. 

2. Vide History of Dharmafdstra. n>I, 60B.^>9. 

3 AntimX svaui^itniip ya ultamS ca punaibhuvSm / 

Rnaip tayoh patikrtarp day^d yas tc samainute // NSrada, IV. 24. 

For the word underlined tbe reading m most of the commentaries and 
digests IS 'pratAamd'. Vide Mit&ksarif on Y5j. 11 51; Sm. C. 11, 405; 
Viv3daratn3kara, 61; Madanomupradipa, 175: Vivadacint3mai3i. 19, etc. 
In the N^radlyamanusaiphitS (I. 21) tbe reading is 'uttama'. 
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debt incurred by her previous husband. The liability of her son 
will not arise in such a case.' 

Narada presents the nature of these types of women. These 
women were married (or enjoyed) by other men. They are seven 
in number of which punarh}M is of three types, while svairin^ has 
got four varieties.® 

The first type of pimarhhS has been defined by Narada as a 
maiden who is not deflowered but who has gone through the rite 
of pavxiraJxana. She has been directed to go through a fresh rite 
of marriage (in the case of her second marriage with another 
person).* 

' The second type of punarhhu is a woman who deserts the 
husband of her youth, takes to another man (as husband) and again 
returns to her previous husband.* The woman who is given Bver 
(in marriage) by her relatives (guardians) to a sapxn^a of the same 
caste (under the provision of myoga), when there is no younger 
brother of the deceased husband, is classed under the third category 
of punarhhV,,^ 


1 .......i.vile$Srtbaj eayam Am uttamaSabdah sarvasSdMranah EtSaSni 

8apc3n9tn apt madhye ratva kSeid bhSiTataubhSgyaguaatt uctamS tasyS 
cva g(ablc9 tatpacikrtata rpaip dadyan na putra itt viicSamyamSe 

• AsahSya's commentary on Nfirada, IV. 24 

2 ParapucvSI;L sttiyas tv anyih sapta piotka yatbakramam / 

FunaibhQs trividba tSsim svainQi tu caturvidhS II NSrada. XII. 43. 

3 Kanyaivakjatayonir yd pSnlgrahavaduSita/ ' '' 

Punaibhul? prathama prokca punab aamskaram arhati // N3rada, XII 46 
For fresh marriage ntes m this case, vide Manu IX 176. Vi^pusmrti. 
XV. 8 VasijJba presents a diBerent definition of punaTbhu as: ‘Yn 
ca klibaip patitatn unmattam va bbaitarm utsfiya patitp vindate mfte 
va i3 punatbhtir bbavati” Vasi$thadhatmaf3stra, XVII 20 Vide also 
Apaiarka on Y3j, 1 67: Tcna punas vaivahikavidhisamskrtS punarbhulj** 

4 KaurnSraip patim utsrjya ;a tv anyam putu^tp icitk I 

Punab patyur grbam lyat s3 dvitiya praklcbta// NSrada. XII. 47, 

Vide VasiSJhadharmaiistra XVII 19. Here it is to be noted that the 
NAradlyamanusaiphica (XII. 47) defines the scond type of punarbhO m 
the same way as the fourth type of swnn/n as defined m the text edited 
by Jolly. (XII 52). The •ame if the case with Vijuaneivara (onYSj, 
II. 51) : Sm. C. TI, 404; VivSdaratnSkara 62 and othets 

5 Asatsu devare’u stri bSndbavatt y3 pradlyate / 

SavarpSya sapipdSya sS tftiyi prsklrtuS 1/ NSra Ja. XII. 43. 

Vide here the notes by Jolly. S D E XXXIII, 175 Vide also Kane, 
History of Dhatmaiittta 11-1,603. This may have a reference to ni>«ga 
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In the light of these definitions of the three types oJpunarhhTi 
it may be observed that tUtama in the verse of Narada may refer 
to the first type of punarhhu as suggested in the readings of the 
text of Narada in different digests and commentaries. In this way 
the two readings may be harmonised. The obligation of the second 
husband in this case arises from the consideration that he accepts 
the wife of the first husband by going through the rituals of 
marriage and such acceptance may bring the obligation on his part 
to discharge the debt of the husband to whom once she belonged. 
It may also be suggested here that such obligation may arise in the 
second husband of the punarhhu of the third category because here 
also he accepts the woman from the relatives. Bhavasvaml in his 
commentaiy on the N2r<idtyamanusa^fiita, without assigning any 
substantial reasoning observes that uUatriS in the verse should refer 
to the third type of punarhhu.^ 

White passing over to the case of wanton woman (svciri^*) 
Narada defines the first type among such women as one who no 
matter whether she has delivered children or not, during the lifetime 
of her husband takes to another person out of love.’ 

The second type of svairinl is one who after the death of her 
husband rejects the offer of the younger brothers of the dead 
husband and the like (apparently expressing her unwillingness to the 
practice of niyoga) and takes to a person out of passion.® 

for which Vide Narada, XII. 80-88 and Kane, Hiitory ol DbarmalSstra, 
II-I, 599-607. 

Ydjaavalkya (1 67) classlGes the punarbKSs undec two heads; ahatS 
and kfata BaudhSyana mentions seven types of punarhhu and the same 
vb taba -W 1 & 'iit.'^syapa. Viie SiiiitiCaTiiTJs.a, 1, 

and Vliamitrodaya, SamskSiaprakaja. 735-736 

1. Vide his commentary on the N^radiyamanusamhitS, 1.2L 

2. Stri prasCta’prasuta v5 patyav eva tu jivati / 

KamSdyS samsrayed anyant piatbama svainQl tu sS// NSrada. XII. 49. 

It may be mentioned here that Yajaavalkya does not make any classification 
of svampi According to him such a woman leaves her husband and 
takes to another of the caste out of love. ‘Svainni ya patup hitvil 
savarnatp kamatah Srayet*. Yaj 1.67. 

3. Mjte bhaitati sarapiSptan devaradin apasya ya / 

Upalacchet param kamat sS dvitiyS piakictita // NSrada, XII. 50. 

Vide here the notes by Jolly. S. B E. XXXIII. 175. 

In tbe NaradiyamanusaiphitS as also in the digests this verse has 
been treated as the definition of the third type of rv 0 in{if. 

n 
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To the third category belongs a woman who is arrived from 
a foreign territory or who is purchased by money or who being 
pressed by hunger and thirst gives herself to a man with words— 
T am yours’ ^ 

The fourth type of svaxntn is one who is given away (m 
marriage) by her guardians m accordance with the usage of the 
country, but who later on commits adultery with another ® 

If the text of Natada followed in the Naradlyamanusafi^M 
and the digest-texts is relied on, then the third type ofswtmi 
(in the edition of Naradasmxtx by Jolly) becomes the fourth and 
the final type (anttma) But it may be observed that there is 
hardly any justification for bringing the second husband under 
obligation to discharge the debt of the first husband of such a 
woman, because he has already purchased her with price and 
also because in her distressed state he has offered shelter to her 
without any obligation. But the obligation of the second husband 
of the last type of svamn^ as defined in the NaradasmfU (edited 
by Jolly) may be justified on the ground that he (the second 
husband) accepts her from her guardians m consonance with the 
practice of the country and that acceptance brings obhgation 
to discharge her husband’s debt Such a suggestion has the suppott 
of the commentary of BbavasvSmI, who is supposed to explain 
the position on the basis of the text of Narada (as we find in 
the edition by Jolly) ^ In the light of the discussions this may 
be stated that the text of Narada as we have it should not be 
accepted as final There is vagueness in the direction itself be- 


1 Ei3^t3. deiad cl { 

Tavaham ity upagata sa trtiya prakutita // NSrada Xll 51. 

This has been stated to be the definition of the fourth type olsvan^^ 
in the NSiadiyamanusaipbita and other digests 

2 DefadharmSn apeksya stii gunibhir yfi prad yate / 

UtpannasShasifnyasiiiai antyfisa srainQl Sturts// NSrada XII 52 

According to the Naradiyamanusaiphita (XU 57) and other dgtsts 
this IS the definition of punarhhu o( second type 

Vide here the notes by Jolly S B E XXXIII 175 176 Vide also Kane His¬ 
tory of Dharnialiscra III 609^10 for diQerent interpretat on of the verse 

3 • caturtbySm asti piasafigab bSndbavair dattSm asau grh{>5tl 
Tasmdt tatsambandbyieavSn bbavati svecchayil pratigrhltatvSt 

Commentary on the NSradiyamanusarphitd 1 21 
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cause if the reading uttama is accepted, there is no indication 
regarding the basis on which it is to be determined It may be 
suggested that if the text is accepted a«, AnUma svamninain ys 
prathama ca punarb^uuSm’ as it appears in different digest-texts, 
and if the definitions presented in the Naradasmyti (ed of Jolly) 
IS accepted, then one priciple may be formulated that the obliga¬ 
tion of the second husband will arise in the case where he 
accepts the wife of another through rituals of marriage (as in 
the case of first typs of punarbh^ and where she is accepted 
from her guardians in accordance with the practice of the country 
Some sort of relationship may be suggested also on the basis of 
the direction of Narada himself that the (first) wife is treated 
as the wealth of the (previous) husband (Narada, IV 22) and 
we know that enjoyment of wealth brings the obligation to dis¬ 
charge the debt of the person whose wealth is enjoyed 

Devanabbatta appears to suggest that the obligation of the 
second husband in the cases referred to arises because jn both 
the cases the second husband marries the woman and accepts 
her by bestowing the status of a wife. He makes distinction between 
one enjoying the wife of another and one who marries the 
wife of another It is in the second case that the obligation 
arises ^ 

It has been stated before that the iastra does not contem¬ 
plate remarriage and that these directions should not be understood 
as making reference to marriage in general Vijuanesvara refers 
to the case of the taker of wife and explains the position that 
though It is not possible for one to take the wife of another, 
this being opposed to iastra, yet one who transgresses the pro¬ 
hibition certainly becomes liable to discharge the debts incurred by 
the former husband * It may be that by such imposition of obligation 


1 Evain ca yah pratbametaxlpucatbbuyam upagaccbati sa myuktamatro na 

yosidgrahab adyapunazbbvas tu yab paQun grbpati sa yo$ dgrabi 
bhavaty eva bbSryacveQSiva svikatae Catutihya api svattioyah bbaryS 
tvenaiva sviVSia it% svlkaita yosidgtaba eva, Tetia tabhySm punaTbhvSh 
prathamSyah patya krtam avaitnjySs caturthyah patyt kitarp ca 

rnaiji deyam Smrticandiika II 404 405 

2 Yosidgtaha yady apv Idstiaviiodhena na sambhavati tathSpy sCtkiSU 
ntanisedhab pGivapatikrtamadbikatl bbavaty eva, MitSksax^ on Yaj H 51. 
It may be mentioned in tbis context that the concept of punarbhu 
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Narada shows his disapproval of such practice though it might 
have the sanction of custom. 


15. Obligation of the relatives (members of the family) to discharge 
the debt of the debtor. 

We have discussed the obligation of the sonj grandson, great- 
grandson, wife and husband in respect of the debt of the debtor. 
A passing reference should be made to certain provisions in the eastras 
by which the members of the family (relatives) of the debtor are 
brought under obligation to discharge the debt. These debts are 
family debts in reality as well as form. 

Manu provides that if the borrower be dead (or away from 
home) and (if the debt incurred) was spent in the interest of 
the members of the family, it should be paid by the relatives 
out of their own estate even if they are separated.^ Yajfiavalkya 
lays down the rule that when a debt is incurred by the undivided 
members in the interest of the family, it should be paid by the 
coparceners in the absence of the head of the family.^ Vif^u 
states in general that a debt incurred in an undivided state for 
the interest of the family should be paid by all.^ The rule of 
Narada (IV, 13) is the same as that of Manu (VIII. 166). He 
Has another direction that a debt contracted by an undivided 
paternal uncle, brother or mother for the benefit of the family 
should be discharged by the heirs.^ 

These directions show that there are certain obligatory duties 
to be discharged by the head of the family, but at the same time 


finds place in Manu, IX 176; Vasistha. XVII. l9-20 and ViSnu, XV. 8<i. 
and Yjuavalkya 1. 67 lefers to svain(ti, but in none of the teats there 
is any suggestion on their bearings on the rule o! debt 
1 Grahita yadi nastah syat kutumbe ca krto vyayalj / 

Datavyam bandhavais tat syfit praeibhaktair api svatalj // Manu, VIII. 166. 

2. Avibhaktailj kutumbarthc yad niam tu kpcam bhavet / 

Dadyus ud rikthinalj prete pioSUe va kutumbmi // Vaj, II. 45. 

3. Kutumbarthekrtaipca (cadeyaipkasyacit). Vi«!jusmfti. VI. 39. 

Vide also Visnusmrti. VI. 34 

4 Pitrvyenavibhaktena bhtatrfi v5 yad marp krtam / 

MSttS va yat kutumbarthc dadyus tad nkthmo'khilata // Narada. IV. 3. 
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the members of th«i joint family come under obligation to 
discharge any debt incurred by any member in the interest of 
the family, 


16. Summary, 

In this section on the liability to discharge the debt, it 
has been shown that the religious background accounts for the 
moral aspect of the obligation on the part of the debtor to 
discharge his debt himself, This also helps one to understand 
how the hankering after the male issue to get released from the 
ancestral and secular debts places the sons and the grandsons 
under religious obligation to discharge the debt of the father and 
grandfather respectively. It may be stated that in the concept of 
Hindu law moral obligations enjoy priority as against legal rights 
and the legal rights ate enjoyed subject to the discharge of 
moral obligations. In the case of the persons who are to pay 
the debt of the deceased debtor because they have inherited his 
estate, the obligation may be stated to be more moral than 
religious. The obligation is legal when one person pays the debt 
of another as the express or implied agent or as having an authority 
bestowed by Hindu law to act on behalf of another. 

It has been establised that the son and grandson of the 
debtor come under liability to discharge the debt of the father 
and grandfather respectively on both religious and secular grounds. 
Concession in the form of exemption from such obligation has 
been granted to the son during minority and in a condition of 
distress. This pious obligation should also be discharged by the 
son when the father in his lifetime is not in a position to pay 
it. His obligation is to pay the debt with interest while that of 
the grandson is to the extent of paying the capital only. The 
great-grandson comes under obligation to pay the debt of the great¬ 
grandfather vihen he inherits the estate. This is the view of 
the commentators. A son is not liable to pay the illegal and 
immoral debts of the father. The father is under obligation to 
discharge the debt incurred by the son when he acts under his 
agency or when it is incurred under an agency of necessity or 
an implied agency. 
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Under normal conditions neither the husband nor the wife 
IS under obligation to discharge the debt of the other party, 
but the husbands of certain categories of women become liable 
for their debts because they (the husbands) depend on their in¬ 
come. The wife is also obliged to pay when such a burden is 
imposed on her by her husband. Order of the persons to dis¬ 
charge the debt of the deceased has been discussed and it has 
been shown that the person who takes the assests comes first 
and so far as the taker of wife of the deceased and the disqualified 
son ate concerned there is no agreement among the writers on 
law Nacada brings the second husband of certain categories of 
women under obligation to discharge the debt of the first 
husband The relatives of the deceased have an obligation to 
pay the debt when it was contracted in the interest of the family 
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Analytical table of contents. 


1. Sutetyship'-the sigmficance of the term pratibhu. 

2. The number of sureties. 

3. Surety for appearance. 

4. Exemption for the surety. 

5. Obligation of the son of the surety for appearance. 

6. Surety for confidence. 

7. Liability of the surety for confidence. 

8. Surety for payment. 

9. Surety fox delivery of the property of the debtor* 

10. Surety for delivery of pledge. 

11. Surety in litigation. 

12. Surety in oath*ordeaI« 

13. The responsibility of the co^suretles. 

14. The desirable qualities of persons to be selected as sureties 

15. The obligation of the debtor to the surety. 

16. Concessions to be offered to the sureties. 

17. Records relating to suretyship. 

18* Summary. 



Important contributions on suretyship. 

J Jolly, Rccht und Sittc (Strassburg, 1896), Translation into 
English by B. K. Ghosh (Calcutta, 1928), 221-223 He briefly men¬ 
tions different types of sureties and their obligations. 

P. N Sen, The general principles of Hindu jurisprudence, 
(Calcutta, 1918), 320-324 He mentions the topic and devotes brief 
space for discussion. 

Balkrisbna, Sir Asutosh Memorial Volume, (Patna, 1926-1928) 
286-287. He simply refers to the topic 

K P. Jayaswal, Manu and YajSavalkya, (Calcutta, 1930), 200* 
202 He does not discuss the topic in details. 

G N Iha, Hindu law in its sources, I, (Allahabad), 177-189 
He collects all the iastnc materials in one place but does not 
systematise them in order and he does not discuss them critically. 

P. V, Kane, History of Obarmasastra, III, (Poona, 1946), 435- 
438. Dr Kane discusses on the major points in outline. 

H C.Sen-Gupta, The evolution of law, (Calcutta, 1932), 106- 
107. He simply mentions the topic 

L Sternbacb, Juridical studies in ancient Indian law, I, (Delhi, 
1965), 153-198 Dc Sternbach discusses the question of suretyship 
m most detailed manner. 

Reference should be made to other contributions which could 
not be ptopetly utilised here : 

Josef Kohler, “Recbtsbistorische und rechtsvergleichende 
Torsebungen Tjlndisches Obligationen-und'Plandrecbf^, 'EeitscnriTc 
fiir vergleichende Rechtswissenscbaft, 3 (1882), 160-201, 

Giuseppe Mazsarella, Etnologia analitica dello antico Dintto 
Indiano, which as a whole corresponds to the last fourteen volumes 
of Mazzarella’s Studi di Etnologia giundica (Catania, 1913T938). 

Uupublished paper : 

I. D, M Derrett, 'SuteQrship in India: the classical law and 
Its aftermath’. • 

Dr. Sternbach diacusses the question relating to suretyship 
m most detailed manner. Herein in each case of discussion I have 
presented the points in more systematic way with additions of new 
materials from the commentaries and die digest-tests. 



"I. Suretyship—the signiGcaoce of the tenn.pratibhu, 

The* creditor‘in the investment of his capital .is expected to 
seek its safety and security. There may be cases where the debtor 
deceives the creditor by taking loan from him, promising interest 
and later on absconding with the capital itself. To guard gainst 
such eventuality a creditor has been advised by the iastrakaras to 
issue loan after accepting from the debtor sufficient security cither 
in the form of surety or of pledge or both. B;baspati advises the 
creditor to lend money after securing a pledge of adequate value 
(i. e. sufficient to meet the capital with interest) or a deposit 
{bandhOt which also should be of sufficient value) or a reliable surety 
or a bond executed in writing or attested by (subscribing witnesses).* 
Trustworthiness of a surety consists in his capacity to make the 
debtor discharge the debt.^ But the job of a surety normally is to pay 
bimself« He is a collateral guarantee. Narada stresses the importance 
of a surety in a transaction of debt when he declares the surety as 
one of the causes of creating confidence (in the creditor), the other 
being the pledge.^ 

To convey the idea of a surety the word that is normally used 
is pratihh^. Two other words, namely, lagnaba and avastha, are 
also used in that sense. Kaufilya uses the terms praiibhu* and 
avastha^ to convey the sense of a surety. The latter has been used 
on three occasions. In one case* the word carries the sense of a 


1. FatipuiQain SrhltvStlbirp bandbaip va sadbulagnakam / 

Lekbyaruijbain sak^imad vS dadjad dbani sada // Bfhaspati, X 5. 
Vide beie & text oi Hazita oi identical impott quoted in the Dhaima* 
koia, Vyavabara eection, 608. (VoL l-II). 

2. In tbe VivadaratnSkaca (p.5). the position has been explained thus : 
'LagnakajSdhutvam rnadapayltrtvasthaiixeQa.' Vide also Vivadam^vasetu, 
Folio. 14. Line. 14. 

3. ViscambhaheeQ dv3v atia pratibhQc ddhir eva ca. Nazada. IV. 117* 
Confidence is in respect of the recovery of tbe loan; ‘prayuktafO^* 
pt5ptivi5\-Ssalj.’ Vivddaratnakara, 6, 

4 Arthaidstra, 3. 11. 14. 

5. Ibid. 11.8.29 ; 111. 1.17.; IIL18.11, 

6. Vm. 4.33. Vide here the notes by Meyer, Das Altindiscbe Buch vena 
Welt und Staatsleben. (Das AnbaSSstzn des Kaulilya) 239, note. 2. 
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guarantee The word avastImpattS as it appears in the text^ may 
be used to convey the sense of ‘presenting a surety’. The word 
krtavastha used by Manu° may suggest such a meaning of avastha 
as we gather from the interpretation by Medhatithi ^ , 

So far as the word prattbku is concerned, it may "be stated that 
It IS older in origin because we find it used in the rule of Pamni * 
Several attempts have been made by the commentators and the 
digest-writers to find out the etymological meaning of the term 
BhavasvamT explains that a prattbhu is so called because he places 
himself in the position of the debtor (in respect of payment of the 
debt in case of his failure) * VijSanelvara states almost the same 
thing m his observation that his act (of payment) becomes similar to 
that of the debtor ® Nandapan^ita has the same sort of approach.’^ 
Jagannatha explains a surety as the represntative or deputy ® ‘It 
probably refers to the surety’s being in some non-juridical and 
popular sense a deputy or substitute for the original debtor'. 

There is no suggestion from the commentators or digest-writers 
regarding the significance of the word lagnaka. The word is derived 
from V lag, having the sense of 'adhering to’, 'sticking to’ etc and 
in the present context may mean a person sticking to his ptmcipl® 
in the form of discharging the debt of the debtor on the basis 
of the agreement. In actual practice the surety would keep an eye 
on the debtor, since he has a financial interest m the debtor’s 
paying the debt. Prof. Derrett suggests in this connection that 
agna a refer to surety’s following closely after ‘the 

origma debtor, as if‘backing him up’, supporting and clinging fast 
to him. ® 


2 

3 

i. 

5 

6 
7 
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IX 6 23 
VIII 60 

Medhatithi csplams 
11 3 39 


. abuto bhiyulto grhItaprabhDl ca 

On Manu Vlll 60 


Praf?,!, ‘ '»**avatm pratibhub OnNMSllOl 

Pratihhavatitatkaryaiptadratbhavauei OnYai 11 10 
ratibhavati tatkarye tadvat bhavatiti pratibhub 

T, ^. ' Commentary on ViSnu VI 41 

Pratibhavati tatpratmldhit bhvauti pratibhur lagnakah 

, p, „ Vivadabhaigamava Folio 120 Line 40 

AU u Suretyship m India the Classical Law and its 

Aftermath. (Unpublished paper kindly permitted to be utdised) 



SECURriY I 


143 


Reference here should be made to the definition of suretyship 
offered by ViiSnesvara and followed'by Pfthvicandra and Mitra- 
milra. According to him, ‘suretyship* stands for a contract or agree¬ 
ment with a person (other than the debtor) for creating confidence 
(in respect of. the safety and security of the capital invested as 
loan).' . ' 

By way of analysing the definition of suretyship as stated 
by Viji^nedvara, Prof. Derrctt observes that ‘the classical definition 
insists that the Institution exists for the purpose of inducing con- 
iidence : and there can, therefore, be no sure'tyship in the eyes of 
the Hindu jurists though no definite or even envisaged obligation 
is in quedtion at the time of the agreement. (As we shall see), the 
Hindu jurist was interested in the confidence aspect rather than 
in the debt aspect: though this is not to suggest that there was any 
defect in the agreement—evidently there was no suretyship without 
an explicit undertaking to indemnify the third party in case the 
confidence should turn out to be unjustified. And this would apply 
with equal force and equal validity whether the confidence turned 
out to be unjustified by chance* misfortune or fraud ; what is in view 
is speculation as well as normal business undertakings. Tbe 
institution of suretyship existed to enable risks to be taken* and not 
only risks in respect of the second party’s honesty and integrity '* 

He makes peitinent observations regarding tbe ascept of agree¬ 
ment in suretyship in the following lines : 'To the Hindu jurists 
—unlike the Socjit6 Jean Bodin—there was not suretyship unless 
there was an agreement. In other words* all suretyships arose out 
of agreement, or imputed agreement (since tbe word samayal^ can, 
oni cCTtaTO)y must here, include the vWage-compactswTth xeeard to 
payment of revenue and the like which were binding upon each 
generation in turn, as with out Acts of Lcgislalivc assemblies, so 
that a son or other successor, or a newly settled immigrant, would 
be bound by a subsisting village-compact).’* 


]. rr3tibha\73ip n3nia \tlv5>5rtbup rani$3ntatcoa uha lamaxab. 

w - Cotnncntsry on YSj. 11.53. 

ViJc here Vjravshlnrratlta (P}.225: and VyavaWrapraltSia (M), 247 
for tbe iitse dcCnition. 

2. ]. D. M. Ofitett, 'Sutetxahip in India ■ Tbe clauical law and its 
Aftermath* (unpubliihed r*r«r). 

3. rud. 
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It should be noted that except in a very special case, the person 
who offers to act as surety does it with a spirit of generosity and 
sympathetic consciousness of the debtor’s distress with a desire to 
alleviate it. Manu gives expression to this ascept when be observes 
that the three categories of persons, namely, witnesses, sureties and 
judges, suffer for the sake of others.* The idea is that these persons 
undergo sufferings for the sake of others and they have no trace of 
a selfish motive.® 


2, The namber of safeties. 

The number and nomenclature of sureties in ancient India have 
their evolutions. If the course of evolution is followed it will be 
observed that on the basis of the nature of agreement, the number 
of sureties gradually went on increasing. 

Kautilya does not mention any special type of surety by name, 
but one of his rules relating to suretyship goes to suggest that it 
is of the nature of suretyship for payment.® In another rule be 
refers to the surety for safety and be uses the term avastha in place 
of pratibhu. Such a surety is to undertake the responsibility of 
the safety of the party with whom he is in enmity.* This type of 
surety has no connection whatsoever with the laws relating to debt. 

Gautama also does not mention any special kind of surety, 
but his rule on suretyship* may be interpreted as having reference 
to the suretyship for payment, * ' 

For the first time we find in Manu (VIII. 160; direct mention 
of two types of surety by name, that for appearance— darianapra- 
ttbhu and that for payment—donaprafib^u. 

YajSavalkya speaks of three sorts of them, adding the surety 
for confidence {pratyayapraitbhu) in the list of the other two men" 


1. Trayat paiatrhe klijyanti laksitiab piatibhQh kulam. Manu. VIII. 169. 
or the meaning of the word kulam in the verse, vide the notes by 
EuUer._S. B. E, XXV, 284. ..J „„ vide. K. K. 

Bhattacarya, The law Relation to the joint Hindu Family, 23-27. 
i.........na by csain lyatthagandho ’py iisti.' Medhatithi on Manu, VIH. 169 

3. Arthaiastra. 3. II. 14, 

4. Ibid. 111. 18.11. 

5. XII. 38, 
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tioned by Manu.* He mentions further two sureties, surety in 
litigation and surety for safety—the latter in the pattern referred 
to by Kau^ilya (III* 18* 11).® The last two are not related to the laws 
of debt. 

Visnu* and Natada* speak of the first three sorts, that for 
payment, that for appearance and that for confidence. Narada 
uses the word 'Mpasthanti* in place of 'dariana*. The interpretation 
of the word *upasihancC by Asahaya shows that it fits well with 
the concept of surety for appearance. KStyayana uses the term 
^upasthana' (verse 530) and Devanabh^^ explains it as ^darsana*.^ 
IKtyayana has provided for *darJeMapratib/iu' separately in another 
verse(531). The problem is likely to arise out of the statement of 
Harlta, recorded in the Smrticandriha^, where both the terms 
'xipasthand and ‘dar^ono* appear, suggesting thereby that the two 
are different. Devapabha^ta, who explains ‘upasthana* as *darian^ 
(in the verse of Katyayana), here takes recourse to a different stand 
and explains it is making reference to the surety for delivery of the 
debtor's pledge. He was perhaps conscious of the inconsistency 
in his intecpcetation and therefore he adds a note for such an 
explanation. What be points out is that the interpretation referred 
to is for adjustment with the number of sureties in the verse.^ The 
verse distincly mentions five sorts of sureties. He explains the 
meaning of the word Upasthana' as 'arpana’ in connection with the 
interpretation of the word ^CTbltahandhopasthana' as it appears in 
the text of-Vj^sa quoted by him.® What we think is that it is 
quite appropriate to accept *upa5thana' in the direction of Narada, 
in the sense of surety for appearance. 


1. Djrline pratyaye dane ptStibbavyaip vidblyate. Y«j, II. 53. 

2. Ubbayoh ptatibhOr grabyah samartbab kSryaniivaye. YS), II, 10. 

Tatba ^aktab pratibbursm daprah k^mSya tasya tu. Y3), II. 209. 

3 VL 41. 

4 Upaatb&nSya dSnSja piatyayaya tathaiTa ca / 

Tnvidhab pratibbdr dfltaf tzi^v evdetbe^u sucibh>b // NSrada, IV. 119. 

5. Smrticandiikd. 11, 347. 

6. U.3^16 

7. UpasthSnaia atra bandhadravydrpanam abbimatarp na daiianaip tasya 

svapadenaivopSttatvSt, paucaov ity ashatandc ca. Sm. C. 11,346. 

The same idea has been adopted in the same form by PptbWcandra 
and Mitramiiro. Vide VyarabSraprakSia (P).226. and Vy. p. (M). 249, 

8. SmrticandtiVS, 11, 347, 

19 
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Bfhaspati introduces one more number in the list of the three 
sorts of sureties mentioned by Visnu and Narada. The new’one 
is the surety for delivery of the property of the debtor.* 

To Katyayana the sureties arc five in number. He does not 
mention the surety for the delivery of the property of the debtor as 
referred to by Brhaspati. According to him the sureties are for 
payment, for appearance (upast^ann), in litigation {vada), for confi¬ 
dence and in oath. He points out that the list is not final and 
that there may be other types of surety depending on the nature 
of the circumstances concerned.^ 

Harlta also speaks of five sorts of sureties, but they are not 
the same as those mentioned by XStyayana, who also speaks of five 
types of them. He has m his list the three sureties as common, namely, 
that for confidence, foi payment and for *wpasihana* (which as we 
have seen above, has been differently interpreted -in the two 
cases). Here we notice the mention of surety* for safety C<^bhaya) 
as referred to by Kaufilya and Yaj6avalkya.* 

To VySsa the number of the sureties comes to seven. Here 
the new ones are the sureties for document, sureties in ordeal and 
the sureties for the deliver, of the piedge U^hUaiandhopasthSna).* ' 


1. Datiane pratyayc dine rowlravarpaoe tathS / 
CatusprahpiaubhatiSastredrStomanisibhib// Brhaspati. X. 73. . 

2 . UanopastbSnavade$u vi§vasalapatbSya ca / 
LagnakamkarayedevamyathSyogamvipaiyaye// KatySyana 530. 

evaria atfa ezpUms the last part of the verse as. evam onyatrSp* 
viparyaye katyasya ny3yavi?aye yatbSsambham lagnakaip karayed ity 
anvayab. Sm. C. If. 347. Vide also VyavaharaprakaSa (P), 226 Reference 
Here should be made to the surety for the payment of land-tax. as 
mentioned by^ KatySyana Such a surety has been given the appellation 
o araprat^hu (veiae 704), The nature of such a surety has not been 
exp aine y him. but it is presumed that such a surety undertakes 
to pay the tax (for land) if the actual land-holder fails to do so 
A Abhaye pratyayc dine upasthSne •rthadarlane / 

Pancasv esu ptakiresu giahyo hi ptaUbhQt budhaih // 

HStlta quoted la the Sm C II 346 
4. Lekhyc ‘krte ca divye vS d3napratyayadarsiine / 

rhitabandhopasthanc fiudravySrpaoc tathS//Quoted in Sm. C. H. 347. 
Ific surety for document has not been properly defined by Devar.abhaJ{.. 
was '* *** '^^hhadarittne', which suggests that such a surety 

pc m a caje where there was no document m the transaction. 
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Vyaghra as quoted in the Maskari~bhaiya on the Gautama- 
dkarma-sutra (XII. 38),^ refers to the sureties of three types in a 
different.manner. He uses the term to indicate perhaps 

the surety for appearance. For the surety for payment the word 
used is ‘arthada\ , .. 

Oevanabham refers to pranwux-pratibhu (as distinct from vdda~ 
prafibfiu), ■who undertakes the task of proving the case in question, 
where other means of proof, visible (like documents etc.) and invi¬ 
sible (like oath and ordeal) are to take place at a later date.® While 
making reference to the surety in litigation as mentioned by Katya- 
yana, Devanabhalta explains that when the defendant is produced 
in the court the members of the court should demand a surety in 
order to secure the payment of the amount if the claim is establi¬ 
shed.® But the direction of Yajiiavalkya shows that such surety in 
litigation is to be demanded from both the plaintiff and the defen¬ 
dant,* , 

Devariabhat^a refers to a special type of surety designated as* 
adhipSlot who undertakes the responsibility of compensating for 
any type of fraud that may be involved in the case of a pledge for 
custody, in the form of previous mortgage, sale or gift (of the 
same pledge) or of the probability of a cunning heir (co-sharer), 
who may claim the same property (pledge).® This adhipala surety 


Vide Sni. C, 11, 347. Vide VyavabatapialiSsa ol Prthvicandta. 226. 
Nandapasdica appears to bint at the right point when be states that 
the surety in , this case undertakes the responsibility of getting a 
' docutaeat prepared by the debtor where a document tias not been 
' made, but the transaction has already taken place : 

‘EtSni patrSdini maya karayitva deyani itx yo’ bhyupagacchati so 
•pi pratibhur grahya id seSah * His commentary on Vijiiu, VI. 41. 

1 . Padadatsi ca visvSsyo by arthadas ccii kirtitah. 

2. Vivadanirpaydya dp$tain adr^t^m va pramioaip yatra kaUvyavadbane bhavi* 
$yati tatrapi piama^ya pratibhur grahya iti.. 

.. Smriicandrika. It., 347. 

The very idea m the same language has been presented in the Sara- 
svatlvilasa, 247, \ 

3 Tatra prativadySnayanacitaraip sabhyait lagnakagrabat^aip sSdhiradh- 
oadipraptyarthain kaiyam. • SfflrticandrikS, 11,347. 

4. Yaj. 11.10, . 

5. TataS ca puivadhivikra^danc^u dbuctadayadasambhavanayam satyaip gopy* 

fidhav adbipalakbyah (pratibhuh). Sm. C, 11., 347. 
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was in all probability the person by whom the pledge was kept 
instead of being handed over to the creditor himself. His rote was 
like that of a stake-holder, of a surety referred to as gi'hitahandko~ 
pasthana. Harlta has a direction which indicates the responsibility 
of such a surety. Thus he observes that when a pledge that is 
made out of confidence, is not received by the creditor, the adftip5/«* 
surety should see that it should pass over to the creditor, failing 
which he (the surety) should pay it from his own purse.* Here 
two points are clear. One is that the pledge in this case is not 
actually transferred to the creditor. The other is that such surety 
undertakes to hand over the pledge failing which he agrees to pay 
off the debt of the creditor. He may thus be similar to the surety 


for confidence in some respect, with the obligation to pay in the 
case of breach of confidence by the debtor. This point is made - 
more clear by DevanabhatJa by way of explaining the direction of 
Pitamaha. Pitamaha observes: 'where a pledge has been placed 
in the charge otadhipSla (who agrees to hand it over to the creditor 
which is stipulated for a fixed period, the (surety) 
\adhipala) undertakes to pass it over (or to pay the price) to the 
creditor if the debtor fails to do so.** The verse as explained by 
Devapabbal^a is this: ‘if the debtor in a short time does not pass 
over the pledge cnccoached by others for the fault of the debtor, * 
I shall undertake the responsibility of passing it to you’, if such a 
s^pu ation is made by the surety {Sdhipala), be will be under the 
obligation to pass it over or to pay for it, if the debtor fails to do 
Stated on the basis of the statements of 
Pitamaha and HatTta that the adhipala type of surety undertakes 
cither to deliver the pledge or to pay off the debt. In any case, 
sue p e ge at the first instance is not passed over to the creditor 


1. krt« tv fidhir na prSpw dbanini yada / 

TtSpacTjas tada tena dcyarji vi dbanmc dhanam // 

. NSrlta quoted in Sm, C. It. 350. 

2. AdhipJlakjtaj tvadh.boltaWIopalaljualj/ * 

N, c,t la dhanln, Jittal, u.jMho ,a„ lamatpanam H 

1 . quoted in lh,S»ir>icaiidnl3,rt.3fl. 

jad. lidhim'nn»Tati tadli- 
n? Tit ’’“TOata ... „J.Jbhl, ptatibMlhlt ya SJblr ary 

aolyatayiajllriali ta.Ja njik.nSuman'iliiya tail aamarpatWqi kjtyam ily 

. Sm,CH350 
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and It is not certain from these statements whether it was in all 
cases kept with the adhipala surety or not, but it is clear that such a 
surety takes responsibility of such a pledge. As it is on his repre¬ 
sentation that the loan is issued, it may not be improper to include 
it in the category of the surety for confidence. As .we have seen, 
Oevanabhaita restricts the scope of this surety to a pledge for 
custody. 'In the case of a pledge for use, such a surety goes by the 
appellation of bhuliiapaka' and it is presumed that such a surety 
undertakes responsibility for any fraud that may be perpetrated 
in the case of such a pledge. Mere also bis role is like that'of a 
surety for confidence. 

So fat as the debtor is concerned, the surety under the 
designation of pratyarpaka is accepted in the case where the 
debtor is compelled by circumstances to pledge a very valuable 
pledge with the creditor. This surety guarantees the return of the 
pledge^ and this shows that the iastralaras were quite conscious 
of the difficulties of the debtors and they were not zndifi'erent to 
their interests. 

With reference to the obligation of the suerty called pratyarpa^ 
ka,v}& have from HSrlta the rule that if the consumer fereditor con** 
suming the precious pledge) happens to be impoverished (and there¬ 
fore is not in a position to pay) and if the surety is wealthy, he (the 
•surety) should pay-to the extent of the price (of the pledge) and 
not the interest.^ 


L ......bhogr3db3u bhunjapak3lch7ah..,...Sisrticaijdtik3. 11,347. 

2.bahumOlyadhav api pra^ipakakbjrsb (samgrbitah). • Ibid, 347. 

'3. '£baclabo vittatTuiak ceflagnaKo v'lttavan yaSi) 

MQlyam tasya bbaved deyam na vyddbim datum arbati // 

Hailca quoted In Sm. C. 11, 350. 
Viifiacicsvara (on Yaj. 11.54) refers to this verse and interprets it in 
a different way. Accorduig to hiin. if the surety dies In his opulence, 
the son of such a surety is to pay the surety-debt only but not the 
Interest: ‘khadalo' dbamarpakal}, lagoako yadi vittavan mptas tada 
tasya putfepa mulam eva dScavyaip na vpddhir ili vyakhyeyam.’ « 
Devanabba^pi explains khadaka as ‘bandbakakbSdakab bahumulyddbioHakab 
dbanika iti yavat.' ' Sm. C, 11. 350, 

^e M. R. J'v (p. 157) and the Sarasvatlvilasa (p. 249) follow the 
interpretation of Vijuinefvara. 

Nanda reads 'avxttavSn' and explains: 'ubhayor niidhanatte znulaia eva 
deyam ity attbah*. on Vijpu, VI. 41. 
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Cap^esvara refers to a text of unknown authority where differe¬ 
nt sorts of surety falling under the category of surety for cofidence 
have been mentioned. Thus the surety for confidence may be 
demanded when the debtor has the possibility of taking the side 
of the enemy (of the creditor), where he may be in evil company 
and may have a tendency to cause harm out of hatred for the creditor. 
Evidently the surety in such case is made to pay when these debtors 
misbehave themselves>^ Can^esvara directs that a surety should be 
demanded in cases where there is possibility of breach of faith.® 

Jagannatha refers to three sorts of surety in litigation. Thus 
one such surety In litigation pleads the case ivxvadakarta) on behalf 
of the party as his representative, the other undertakes the 
responsibility of making him appear (before the court) and the 
third one promises to pay on his behalf.® Jagannatha viewed the 
pleader as not only the agent but also a surety for the litigant. This 
reflects knowWge of anglo-Indian pleading and procedure. > 

In the Sukranttisara, we find mention of different sorts of 
sureties as may be guessed through their responsibilities. Thus 
in the promise that he will pay the debt (of the debtor) in case^ 
of non-payment, we notice the reference to a surety for payment. 
Similarly there is reference to surety for appearence, surety under¬ 
taking to make the debtor offer a pledge (enam adhirj} dapyifye), 
surety for safety, surety for work [akrtar]} ca harisyami) and the 
surety for confidence.* He refers again to the surety in litigation 


This may go to suggest that the original meaniag ol -the text was lost 
to the commentators and the digest-writers. 

1. Parasrayam abhavyam vdpy asatsatpsargam eva va / 

. Apakaraksamo yas tu dve‘»at kartumanSh kvacit // 

Katayet ptatyaySyaiva tadbhayal lagnakaip tatha / 

Visarjivlde 'iha SHasya dapyate ptatlbhQs tatha // Viv. rat, 42. 

2. Vastutas tu yatra yatravjivasasambhavas tatra viSvasaya rajua* pratibbut 
dapya ity evanugatam Ibid. 4i 

3 V.v3a.p..t,bM, tr,v.dh.f, T.m praBrndhibhuj^ v.,adak.n5 t.dupa.th- 
apakalj taddeyadravyadata ityadikam lokata tva jSeyam. 

, , Vivadabhaflgarijava. Folio. 130. lines. 41-42 

i. DJsyamy adattam etena datjayami tavSnbke / 

Ecam adbirp ddpayijye by asmat te na bhayaijl kvaClt // 

Akriarp ca kansyami hy anenayaip ca vrtlunan / 

Astlti na ca mlthyaitad aAglkuryad atandtitoh // 

• ^ukarnltisara. IV, 5 125-126 
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in the same from as we find in YSjfiavalkya.* In view of the 
very late date° of the Sukranltisara it is permissible to conjecture 
that this addition is due to foreign influence. 

From what we have * discussed above with respect to the 
number of sureties, it may be stated that though originally surety¬ 
ship was conceived of in connection with debt, its scope was 
extended (it is impossible to say vNhether subsequently or not) 
to other * cases where there was possibility of breach of faith. 
The three, that for appearance, for confidence and for payment 
were common forms of sureties.® That the commentators and 
and the digest-writers could not exactly present the nature of other 
sorts of sureties, say, the surety of the nature of grhttabottdhopasthana, 
m‘ay be’ treated as an indication that they were but variations 
in some form or other of the standard forms of sureties* 
In fact, the suggestion of Cai}4e3vara that there may be other 
sureties depending on the nature of circumstances, appears to be 
'correct. 


3. Soreiy for appearance.^ 

'A surety for appearance appears for the first time in the 
text of Manu, who prescribes that such a surety undertakes the 
responsibility of presenting the person (debtor) physically (at the 
time and place agreed on) and in case of bis failure to do so, he 
should pay the debt of the debtor out of his own proper^.® 


The surety for woxh ts s new one nature oi the thud one as 

referred to lo the verse cannot, by the nature of the agreement mentioned, 
be included in any one of the sureties mentioned by earlier writers 
on law. 

1. Ubhayoh pratibhQr grahyafl samartfaah karyanir^aye, Ibid, IV. 5.127. 

^ For the date o! ^ukranlti see. l>, Gopal 'The Suhraniti. A nineteenth- 
century text’ in B S O A S. XXV (1962). 524-555. 

3 Mitramisra with reference to the five sorts of sureties mentioned by 

Katysyana obsetves that they may be included under the three types ; 
'darsanapratyayadanefu yathayatham satve^am antarbhJvasambbava iti paia- 
martbah* VyavaharaprahSSa, 248, 

4 Sternbacb, Juridical Studies in Ancient Indian law, 1,155-168. 

5. Yo yasya pratibhus ti$(bcd daifanayeha mSnavab / 

AdaiSayan sa tam tasya yateta svadbanad // Manu, VIII. 158. 
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Mcdhatithi, while interpreting the verse of Menu (VIII. 158) 
refers to the word fna and observes that it should be taken as 
standing for all the objects of dispute. Therefore, the meaning 
should be that in suits relating to any object, the surety should 
have to pay the object of dispute. In the case of defamation, adultery 
etc. if the surety has given an undertaking to the effect that 
*if I do not produce the accused, I shall pay such and such a 
sum', then he shall have to pay the sum, but in the event of 
there being no such undertaking, he should be made to pay the 
fine that the king may impose upon the accused.* The idea has 
been adopted by SaivaifianSraya^a.** 

Asabaya appears to indicate that the direction in the text 
of Nsrada-CIV. 119) for the payment of the debt by the surety 
for appearance, has been made only by way of analogical 
extension,® 

The interpretation of the part 'onupasthapayan' in the same 
verse referred to, as presented by Deva^iabha^^a is open to criti¬ 
cism. We had occasion to observe previously that Dcva: 9 a- 
bha^^a has explained the word *wpaii'htna' differently on different 
occasions, with a tendency of harmonisation. Here he -interprets, 
out of the context, that anupasihay>ayan should mean as not presen¬ 
ting to the creditor the pledge, which any how passed on to 
the debtor.^ The context of the statement of Narada does not 
warrant this explanation. It may be that Devanabbatta has 
confused it with Gfliitabandhopasthana as mentioned by Vyasa, 
which has been explained identically by him.® NSrada does not 
mention a surety of that type. Therefore 'anupasthUpayan' should 
refer to the surety for appearance. Mitramiira, who .normally 
accepts the interpretation of Devapabhafta word by word, does not 

. 1. Rnagrahanam upaUVSaaartham. tena yavaoto ‘rlbavisaya vyavabare anubia- 

myanate ta tad vastu dadyat dariaoenatiyatare^bbiyukta^. Vikparu;ya- 
satpgrahaijadau ycna patibba|S kattavya yadi na darsitarp cet tan oiay5 
datavyam Akrtayam tu panbba^Syam iSjadag^am eva dapya^. 

Comnicntary on Manu, VIII. 153 

2. Vide hi* commentary on Manu VIII.ISS. 

3 AtfStivySptyS njikabbayatrasaiananarthaia eva muninS pratyayopastba- 
naptatibbuvot api pjadanayidbii uktah. Naiada, IV 119. 

4. Uttamaroaparlrastham adbim fcatbaHcid adhamamagatam punat uttamar- 

Oasamlpastbam akun'an. Sm. C, 11.349. 

5. SmrticSndnkS, 11. 347. 
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Yajaavalkya also has the same direction* and he is followed bj 
Visnu,* who presents the provisions regarding this surety in the 
same language as that of Yajuavalfcya. Narada uses the term 
upasttona* in place of darSmn and provides that the surety should 
he made to pay in the case of fedure on his part to produce him.* 
Brhaspati speaks of the terms of agreement of such a surety. He 
gives an undertaking like this: <I shall show him’.* In eractly the 
same language as that of Menu (VUL 158), Bfhaspati prescribes that 
the surety must pay the debt of the debtor if he fails to produce the 
man.® 


In the commentary on Yajiiavalkya by Vi^vatapa a statement 
in prose has been attributed to Brhaspati, where it has been 
prescribed that the surety for appearance is to be made to pay 
If the debtor (iipurtkupya-the person to be presented)'is in dis¬ 
tress (wpatii) (and is not in a position to he present).' ' 

"““^''“ry on Narada. explains the situation 
under which such a surety is given. In his view such a case 
arises when the debtor on being asked to pay. denies the debt 
and when the creditor agrees to establish his claim iti the court 

by the cr!dit«a " ««ptedassucb 


I. Mane piatyaye dane piStibMyrani vidUyale / 

^ vitathe dapySv itarasya-....//ya. n 54 
Vifijusmrti, VI 41. * . 

3. UpaslMnSya dSnSya piatyaySya tathaiya ca / 

Timdhat, piatibhui dnlaa ttpy evanheso sfltibb.h // IV 118 

5 So Ld 

=. AlmkodarJay.jySail.Brhajpal, X 74 

Vnulneivaea „p,a,„. . darfanapeWySw enam da.Say.Sylo.i. 

6 . Mann VIn. ISS-Erhaapati X T 7 v. . OnYoi.lI/53 

V^=^Brbaapa.Jx:?r:KfwsS"S™"“- 

8 . Atn. yadl dhan JnSo V.dbS ' ''' 

na datavyam. Dhanikai tu hrnT* kiucin 

nySyakaranatv u* Sc^repa pratiS{h5pay5mi tato’ haip 

?b.nS;yaTai U-h,. E.om nb.vS nil 

pasthanarp karanlyam asminn nmukarp hi mayS nySyo* 

evam uktah aa puru,'a yitba ““J^^^P^thSuapratibhOr dattali 

JthaaapratibhQrleyueyatc 'Jtamkena ca gfhltah. fadSaau ups- 

, Comtnentaty on NSrada, IV, 118. 
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Tvledhatithi, while interpreting the verse of Manu (VIIL 158) 
refers to the word fna and observes that it should be taken as 
standing for all the objects of dispute. Therefore, the meaning 
should be that in suits relating to any object, the surety should 
have to pay the object of dispute. In the case of defamation, adultery 
etc. if the surety has given an undertaking to the effect that 
*it I do not produce the accused, I shall pay such and such a 
sum*, then he shall have to pay the sum, but in the event of 
there being no such undertaking, he should be made to pay the 
fine that the king may impose upon the accused.* The idea has 
been adopted by Sarvaj&anSrayana.^ 

Asahaya appears to indicate that the direction in the text 
of Nsrada.CIV. 119) for the payment of the debt by the surety 
for appearance, has been made only by way of analogical 
extension.® 

The interpretation of the part ‘anupastliapayan* in the same 
verse tefetted to, as presented by Devanabha^^a is open to criti¬ 
cism. We had occasion to observe previously that Deva^a- 
bha^i^a has explained the word 'upast^ana' differently on different 
occasions, with a tendency of harmonisation. Here he interprets, 
out of the context, that anupasth^payan should mean as not presen* 
ting to the creditor the pledge, which any how passed on to 
the debtor.^ The context of the statement of NSrada does not 
warrant this explanation. It may be that Devanabbatfa has 
confused it with Gj'h'itahandhopastharta as mentioned by Vyisa, 
which has been explained identically by him.® NSrada does not 
mention a surety of that type. Therefore 'anupasthapayan' should 
refer to the surety for appearance. Mitramisra, who normally 
accepts the interpretation of Devanabbat^a word by word, does not 


. 1 Kijagrabanam upalaVSaQactlum. tena yavaato ‘cthaviSa^a vyavabEre anuktS* 

mjanate ta ta(] vastu dadjrat darlaneninyataien^bbiyukta^ Vikparu$ya« 
sa^istahatjadaa yena paribbafS kattavya yadi na dailitarp cat tan mayS 
datavyam AkrtSyaip tu panbha^SySin rSjadaQ^am eva dapyab 

Commentary on Manu, VIII. 153 

2. Vide bis commentary on Mann, Vin. 158. 

3 AtrativySptyS nxkabbayatxasajananSrtbam eva muninS pratyayopasthJ- 
napiatibhuvoi api ypadanavidhir uktab. on Natada. IV 119. 

4. Uttomaroapar^vastbam adbim katbaucid adhamamaiatarp punar uttamar* 
pasamipastbas akutvan. Sm. C, 11.349. 

5 SmrticSndnka, 11. 347. 
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tbe debt, provided that there is no interference from fate or the 
king.* This provision is quite rational in view of the fact that 
if there is sufficient ground on the part of the debtor to be 
absent at the appointed place or time, the surety should not be 
penalised on that account. 

He (Brhaspati) shows further consideration to such surety by 
prescribing that the creditor should allow the surety (a considerable 
amount of) time for searching for the absconding debtor. This time, 
according to the nature of the distance and the path, may be fortnight, 
a month or a month and a half.® Here IStySyana refers to the final 
limit, namely, one month and a half and observes that the surety 
will be made free from his obligation if he can produce him within 
that speciBed time-limit.^ Katyayana states that the same rule 
of payment by the surety in the case of his failure to present the 
debtor within the specified time, should be followed where the 
debtor is dead.^ 

Jagannatha ' refers to the interpretation of the verse of 
KStySyana (533) by Candeavata, where it has been held that if 
the debtor absconds out of feat of the king consequent to an ofience 
he has committed, or if he goes to a foreign country promising to 
return after a month, or if for bis illness he cannot turn up within a 
year or so, the surety for appearance is not to be blamed if he 
does not produce the debtor.® 

I. D^trlanapsatibbur yatra deie lute oa daHayct / 

Ntbandfaam Svabec tatra daivatdjalcrcid // 

Brfaaspati. X. 75 = KStyayan3.531. 

SmrticanJnkl, 11. 349 * daivakrtafp dirlbatogajaSttmaraijadi, rajakrtam 
Ssedhbandbanldi. 

3 Na^tasySnvejaee kSlafp dadyat pratibhuve'dhani / 

Dei^dhYaiupatah pakfarp mSaaip «atdbam atbdpv vl // Br. S. X. 76 
- 3 Nasjasyanvejaeaitbairi tu deyatp pak^atrayaip param f 

Yady asau dariayet tatra moktavyab pratibbur bhavet // 532. 

Softtcandrikl, 11 34? . parerp paiamaradhirupani 

4. KdtySyaaa. 533. For the words 'taU v^atlte' m this verse, in the Viv. 
rat. 42. and Viv. cm. 13. kSIa has been explained as indicating tbe tune of 
obstruction from fate or tbe king Mitianuira explains it as the tune 
allowed for searching tbe absconder. Vide Vyavabaraprak^, 219 

5. Atia 'nie^ah. T^jadaivakrtad rte iti. Any&pa^dhena rajabbayadyadi TU^kas 
tirohito bbavati kint v3 mSsSotaranx agamijy^mlti krtra videiup gatab. 
vySdhipt^ito raffaparyantam apt iwgatavln tatra darfanakaraije na dar- 
ianalagnakasya dojab iti bbSvah 

This does not find place m tbe printed editions of Vivddardtnfikaxa. 
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He observes that such an interpretation is not consistent with 
reason because of the fact that no favour is shown in case of death, 
which is the greatest hindrance caused by the act of fate, while 
it has been shown in the case of lesser hindrances like the act of 
fate or king.' He therefore presents an exposition of the same 
in consonance with the statement of Vacaspati. This is like this: 

When the time at which the surety undertook to produce the 
debtor, has past without any hindrance from the act of God or 
the king •, or, in the case of hindrance by the act of God or the 
king, after that difficulty ceased ; if the surety still procrastinate, 
thinking, ‘I am surety for appearance, and not bound for payment, 
I will produce the debtor two months hence, but at present I will 
attend to my own business,* in such a case, if the debtor afterwards 
die, the surety must pay the debt.® 

The point raised by Manu with reference to the^surcty for 
appearance, deserves to be noted in this connection. He asks what 
means the creditor should seek to obtain his dues in the event 
of the death of the surety, other than that for payment, whose 
character is fully known.* 

His decision in such case is that if the surety be one to whom 
money has been made over and if that money be sufficient (to 


1. Asya^ ca yathatsutlbhiptiyc nubhavavuodhati, Tatha hi rajadaivopadfaNe 
yasyanugMhab hrtah mahati daivopadravc maraije tasya oanugraha lU. 
9 T s j - Vivadabhafiganjava, F, 129. L. lO-D 

"5“'“ ’’O'l'itavy.l, a ,.th3, yati. 

MU dhamaroa„a datianani laraj.tmp svilftavan prat.bhO. tasmin MU 

.a,_ada,.op.gha,aiI. vms atita .aiadawopaebataathala tu taduttaiam anasth- 
SmL? tu«»ap,at.bMiratodaiSaa.nl 

kaialsS!r "““‘‘'’"‘■""'“"■'‘Snln. ta m„k5„.d. laioml.y dbbidhlaat 

t.drda.^l7yab ur;kk;.“~ 

u . Vivadabhafigarjjava. F. 129. L, 13-21. 

?170 ■'•"■'"■■on i, by CoUb.ooka, D.gaat of Hindu lava, 

3. Adataii punar data v.jSataprahrta. niaai / 

Sirin'""''' rT VIII. 161. 

tha “ dun, b ‘ *'•' varan u: 'abnuld 

:tprba°on°at‘"nitbar";.L'-^ 
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cover the debt of the debtor), then the person to whom such 
money has been paid, should pay it out of his own property,^ 

It is KStyayana who amongst the later writers on law has taken 
up this issue, which is presented in the verse of Manu m vague 
terms. According to him, if a person becomes a surety after taking 
a pledge (as personal security from the debtor), bis son in the 
absence of the father should be made to pay the debt out of 
that pledge.’ 

The text of Manu does not mention the liabdity of the son 
of the surety in such a case, but the text of ^atySyana is clear on the 
point. The commentators have explained the verse of Manu in the light 
of the provision mentioned by Katyayana. Medhatithi explains *niradiita 
dhana^ as a person who becomes a surety after taking money from 
the debtor.^ Similarly be explains ^alaqidhana’ as one having received 
sufficient amount ofweMth to pay the debt.* He observes in this 
context that if the amount received as such is small the surety 
should not pay.® He was fully conscious of the difficulties arising 
out of the wordings of the verse and accordingly he offers an 
explanation that though money is made over to the surety, yet it is the 


*Kim kevalenaivSeoavySpItena uu prattbbuvab putram api vytpSrajreti.* 
He esplaios 'vtiHHiaprakru' as a surety wbo is known to have received 
payment for standing as a surety: *vi}2^taprakrtir vuaStakSropa^ prati* 
bbQtvena dhanam grhitvd stbitah*. Hus shows that jn a]I cases the sureties 
did not stand as such with the sole intenuoa of helping the debtor. 

Vide here Vivadaratnakata. 43, for the reference to the view of HaJayudha 
on the interoretation of the tenn. See also the notes by Gadganaeh Jha 
(Manusmjti Notes. II. 545 54b). He wrongly translates the passage of 
Krtyakalpatatu (vjmatam prattbbavye karapam bandhakSdigrahapam yasya 
sa tathS. Vy. Kan^a, 306) He translates it: 'one whose solvency is well- 
known'. It should be like this. 'one whose nature to act as surety by 
taking pledge etc. is known.* 

1. Niiaoi^tadbanai cet tu pratibbuh sySd alamdhanat^ / 

Svadhanad eva tad dadyan niradfaiHa m sthitil? / Manu. VIII. 163. 

2. Grhitva bandhakai^i yatca daiianasya sthuo hhavet / 

. Vtnd pitra dhanarjt tasmad dSpyaf) syat tadfpaip sutalj // Kat. 534. 

The text underlined has different readings Vide Sm. C, IL 353 . Vnadar- 
atnakara, 43. 

3. Nisr?(aip svadhaniid aipitani. bbava lagnaka idsm te dhanam njattal? tvaya 
saipiodbanlyam yady abaip na dadyam. On Manu, VIiI. 16Z 

4. Faiyaptadhanah ylvad dhanaip uuamarpaya dltavyaip tavatpaiiffliipain 
prasrstam. Ibid. 

5. Svaipe tu nisnt^ babuni saipsodhye na dapayitavya(t. Ibid. 
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son of tlic surety who is made to pay out of his own property (the 
surety having died). This explanation suits .the context because 
the son of the surety is the subject-matter of discourse. As for the 
surety himself, his obligation follows as a matter of course.' 

Deveijabhaj^a also takes the word ‘niradi^adhana* unexpectedly 
in the figurative sense to convey the sense of the son of the 
surety for appearance. He refers to the interpretation by Devas” 
vaml according to which if the surety who has received money 
(from the debtor) be in possession of sufficient money, he should 
pay from his own property. The signified meaning is that such 
a person does not get himself free from the obligation of 
suretyship by merely presenting the debtor as in the case of 
surety for appearance, but that he should pay like the surety for 
payment.* 

While discussing this point of Manu, Dr. Sternbach makes 
certain observations, which can not be accepted as such. He 
observes: "Manu using the word ‘pratibhS* (VIII. 162) stated more 
clearly than KatySyana that this rule was related to all kinds of sureties 
known to the What we have to submit here is that tbe 

verse (VIII. 162) where the word pratibhli occurs, is to be regarded 
raised by Manu in his previous verse 
( . 161), where the term adatari appears and that has been 

explained as a surety other than the surety foa payment.* Dr. 
bternbach himself has translated the verse as such,® Under tbe 
circumstances it does not appear appropriate to observe that this 


1 . 


3. 

4. 
3. 


Vadyapi danaptatibhCr atra nitadistaa tatputro dapyste sVadbanad eva tad 
■ y n miadistsputra iti dra^tavyatri tasyaiva pralftatvit sSkjIt ptaU* 
bhuvas tu pratibhutvad eva piautir ajtl. 


„ Commentary on Manu, Vm. 162. 

e Krtyakalpatatu. Vyavahara-kao^a. 306; Vivadaralnakata. 43-44 See 
the notes by G. N Jha, Manusmtti Notes. 546. 

N.tadiStaSabdena lamastena niiadiSladhanasya datSanapratibhuvalj pUtro 
.Ssyaiva vacanasyadbyahStalaksapalrayacatp vibSySrtbantatam 

.vadhanid e,a d.djad .... .mrad.audha.avad adham..,,.,, darfayan »a 
Kuejata ni.Sdifladbanal, tm t« dao.pMt.bhOvat dadjad il. latpa.jiilball 
S.lwf.TT S„,..da„d,ika, n, 35d. 

btetnbach, J. S. A. I. L. I.. ISB, 

Krtykalpataid, 306 
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rule relates to all kinds of sureties, according to Manu. Manu does 
pot even mention tbe surety for confidence. 


5. Obligation of the son of the surety for appearance 
Tbc rules of Manu and KStyayana discussed above, arc of 
special nature, but generally the son of the surety for appearance 
does not come under obligation to discharge the surety-debt of 
the father. ' 

Kaufilya has the provision that the sutety^debt of the father 
shall not devolve on the son if be is unwilling to accept it.^ Here 
mention should be made of another rule of Kautilya, wherein not 
only the sons, but the grandsons also have been placed under 
obligation to pay the surety-debt.^ The rule is not quite clear and 
as it stands, the meaning should be that the sons or the grandsons 
shall bear the liability of suretyship regarding life, marriage ond 
land, for which no time or place has been mentioned. The two 
rules are contradictory and obscurity surrounds the meaning of the 
second rule referred to regarding the nature of suretyship in 
connection with *itvUa’Vivaha-bhumi\^ 

Gautama* and Vasii^ha* declare that such surcty-debt shall 
not devolve on the son. Both of them, however do not mention 


1. Fr^tibhavysipMMMDakSma^ putiodSjado vSnktbafaaro dadySt. 

Arthatastra. Ill, 16. 9, 

2. JtvltavivahabhCfflipradbbavyam asaipkbjrdtadelakSlaip tu putiali pautratS 
vabeyuir. Aid. 3. II. 18 

3. The suggestion by Kangle that JlntapraUbhu may stand for the guarantor 
-for the mans life (ultimately indicating the surety for safety, mentioned 

by Kaulilya—111. 18.11). and Vnahapraiibhl may mean tbe trustee men¬ 
tioned by Kaufilya under the appellation of •yulAdiojt^a (III 4 9; 26), may 
appear quite coavincing. (Mde KargU. Arthaiistra. II, 263. f. n 18). 
BbumipratibJiS may be explained as a surety for land (ue a surety who 
undetukes the xespoosibiltty ol acting a* such by taking a land as security 
from the debtor, c f. Manu. VIII. 162). In any case, no corroboration of 
these special types t>f suietles can be traced from tbe dharmaSSstTas Not 
can the contradiction be ea«iry accounted for Vide here the notes by 
pr. Steinbacb on tbls rule, wbete be has discussed tbe question but without 
any positive soluoon. 0 S A. I L, 1. 169-90) 

4. GautamadharmasQtra.XII.3a. 

5. Vasifthadharmtiastra, XVI. 3L 
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here any speciOc case of surety, Manu, in almost the same language 
as that ofVasis^ha, exempts the sons from discharching the surety- 
debt of thejc father,' In the following verse he explains in more 
clear terms that the son of the surety (of the special type of) 
appearance is not to pay such debt of the father.® But as we have 
seen, the liability of the sons arises in the case where the father 
accepts suretyship after accepting money* YajSavalkya also states 
that such surety-debt should not fall on the sons.® The same 
is the case with ViSnu,® Narada remains in favour of exempting 
the sons from the payment of the surety-debt of their father.* 
Bphaspati has contradictory views on the point. In one place 
he states that the sons should not be made liable for the 
surety-debts of the father.* But he states again in another 
place that such exemption for the sons of the sureties is to be 
understood in the case of suretyships for appearance and for 
conBdencc, while in the case of suretyship for payment and for 
the delivery of the debtor's property, the liability for payment of 
f father, remains.' Thus so far as the sons 

of the surety for appearance are concerned, Bfbaspati shares the 
view hela by his predecessors. 

Katyayana shares the verse (536) with Ephaspati (X. 78) and 
1 may e stated here that this provision does not fit at all with 
his other statement regarding the number of sureties (in the verse. 
530, where the sureties are stated to be five in number). In 


z 

3 


4 

5 
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Manu, VIII 159, 

Manu, Vlir 162. 

DaHanapratibhut yatra nirtati pwtyayiko'pi v 5 / 

Na tatputra rpam dadyur dadyur danaya yah sthitah // 

VL 41. “ 


Dadyat puttaa tu paitrkani / 

•;.P>5tlbhj.y,i,t„P H 

....... j ® of the quotations appeating in 

original form ^ Tl, Senuine Bfhaspatismrti m its 

wmcTs air. : conamentators and digest- 

belong wrong y verses to the author to whom they do not properly 
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that list the first two are surety for payment and that for appear*- 
ance and in these two cases, as we shall see subsequently 
the obligation of the sons are different. In the case of surety for 
payment, the sons are bound to pay, while in the case of the surety 
for appearance, they ate exempted. Under the circumstances it is 
quite reasonable to ascribe the verse to Brhaspati only, where it 
fits properly in the context of the four types of sureties (X. 73). 
This is strengthened by the fact that in the Afad'an- 

aratnapradipa,^ Sarasvativilasa^ and Vyavaharaprakaia* this verse has 
been attributed to Brhaspati only. 

Mention here may be made of the text of Vyasa, according 
to which the sons have the obligation of discharging the surety- 
debt of the father to the extent of the capital only (and not of the 
interest) * The text however, docs not make any mention of the 
surety for appearance in particular. 

From these discussions it is cleat that except in the case* where 
the Surety for appearance accepts money from the debtor as his 
security (as mentioned by Manu and XStyfyana), the sons of the 
surety for appearance do not come under the obligation of paying 
the suretydebt of the father. 

On the question of the obligation of the sons to pay the surety* 
debt of the father, Medbatithl raises a prima facie question that 
the point of payment by the son does not arise since the father 
does not contract the debt in tbe real sense of the term. His reply 
is that when the man (here the father as surety) undertakes to pay 
a certain amount of money (in whichever circumstance it may be), 
that undertaking amounts to the same thing as a debt, because the 
result IS the same.^ 

With reference to the provision made by Katyayana (534) 
regarding the position of the son of the surety who undertakes 

1. IE 351, 

• 2 p. 156 

3. p. 249 

4. p.250. 

5. Roaip paitamahaip pautrab pritibhavySgatajp sutal; / 

Samani dadyat tatsutau tu na dSpyiv iti niicayab // 

Vyasa quoted m Sm C. 11.354. Mjtak?ara on Yaj II, 54 etc. 

6 Kathaip punah prStibhSvyadipcaptia tathl tadrpasya pttta’gjhltatvSt, nai?a 
do|ah. yad ycna dltavyatayaflxikftam tad Xrbitatulyaphalatvad gfbltain cva. 

, AledbStithi on Manu. Vin. 159, 
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suretyship after accepting a security fin the form of a pledge), Vijn* 
aneavara holds that the principle should be extended to the case of 
surety for confidence also.* It is Dcvanabha^la who points out the 
justification of such a rule. According to him the suretyship is 
accepted by thy person concerned after taking money from the 
debtor for his own security and that brings the liability on the son 
also, because consequent to the death of such a surety, that money 
automatically is to pass on to his son by the general principles of 
inheritance.® Devaijabhat^a also is in favour of extending the principle 
of this case to the cases of other sureties like pramaiiapraUhh^ etc. 
He points out that the underlying cause leading to the obligation 
of the son of the surety (in the case referred to) is his acceptance of 
money from the debtor (for standing as his surety). Therefore though 
there is specific mention of the son of the surety for appearance, yet 
the principle should be extended to the case of other sureties.* 

Mitramilra refers to a view according to which this liability 
comes even to other heirs to whom the pledge (taken as security 
by the surety) passes.^ 

Thus we notice that the commentators and the digest-writers 
agree fully in their interpretations that the rule t6at brings the 
sons o t e special sort of surety for appearance, under liability to 


Datianagrahapaip pratj-ayasyapy upalaVsapani. 

.ip. . , VijudneSvara on YSj. 11.54. 

c game view is held by Madanaratnapradipa. 157 ! SarcuvatitiiJdsa. 249: 
VyovaharapraiSSa (M). 251 and VwSdabhaAgdrpa.a. Folto. 132. Lines 6-10. 
Hire .p.eiiil mtntion should bo made of tho view of Nilakaolha, according 
0 w 1C the grandsons also are brought under obligation under the cir- 
cumitanees, to pay the surcty-debt of the grandfather with Interest: 
Dravyagrahape (na) pratibhavyaikgikare tu putrapautrabbyam api savrdd- 
1 aip deyam TaibS cakatyayanaI>%..,.,VyavaharamayDkha, 177. 

aviSrambhartham adhamaipad attham grhitva yo dai§anapratibhDtvam 
ortaitiyavat. tasya suto vadina ohamna 
“vw/eatr"" pratibhavyam Ui vibhSyya yacyamanah prStibh- 

a.jag.tam„ch.dupya..,„,lud, SmC,n.353. 

^'dianaptatibhCsutavifayo'yam apavSdab oa 

™ ■“ P..t.bha.otad2pane 

vivaksiJm "nb.g'abapaputvakaifi pialibhavyam am 

^ ^ pavado nyatrapj vivaksitanimittaiadbhave smrta eveti manta* 
J \ . Sm.C, 11.353 

ni«v Jtj" 2j5ti tasya satvasySpi tasmSd bandhakapratidl- 

Vya,ah5,.p,ak5ia, 251. 
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t)ay the surety-debt of the father, should be reasonably extended m 
the case o£ other sureties (where the surety agrees to stand as 
surety after accepting money or a pledge) 


6. Surety for confidence. * 

In the evolntion of the concept of suretyship, it may be 
stated that the surety for confidence makes his appearance at a later 
period No reference to this type can be traced in the text of 
Kau{ilya, Gautama, Vasiajha (of course these texts do not mention 
specifically any surety by name) and Manu It is for the first 
time m the Yajuavalkyasmrti that we come aross such a concept of 
surety along with that for payment and for appearance * Vispu® 
and Narada* mention the surety for confidence Brhaspati describes 
the nature of such a surety by declaring that he speaks of the honesty 
of the debtor * KatySyana uses the term vthSsa in place of pratyaya 
as used by other writers on law ^ We find it recognised by both 
HarTta^ and Vyasa ^ In the Sukrantttsara it has been held that 
such a surely certifies the debtor by making mention of the 
hvelhood, truthfulness and active natute>* an elaboration consistent 
with late period of that work 

The nature of a surety of this sort has been stated by 
Asahlya According to him, the surety for confidence is demanded 
where the debtor on being asked to pay ofi* the loan either denies 


* Sternbaefa Juiidical atudtea mancieae Indun Law I 159 162 

1 Dadane piatyaye dsne praubfaavyaqi vtdhiyate Yaj II 53 

2 Vjsousmru VI 4l 

3 IV 118 

4 In X. 73 Brhaspati mentions the sureties and in X 74 he desciil>es the 
surety for confidence thus sadhur eSo paro hravit 

5 KStyayana 530 

6 Quoted in the Sm^ticandiika ll 346 

7 Ibid 347 

8 anecayaip ca vrttiman / 

Astiti na ca mithyaitad afigikuryad atandritah // 

Sukranltisara IV 5 l25 126 
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it or declares that such a loan has been paid off.^ Asahaya appears 
to mean that such a surety is to testify to the truthfulness of the 
statement of the debtor. 

VjjQaneSvara presents an illustration of this sort of surety- 
Here the surety asks the creditor to lend money to the debtor 
by relying on his words. He certifies that such a person is not 
likely to deceive him, the reason being that he comes from a 
respectable family and that he possesses fertile land or good 
village.* As such the surety certifies his pedigree and pecuniary 
position on the basis of which the creditor may feel secured 
about his investment* 

Devanabha^ta refers to the certificate of such surety regarding 
the character of the debtor as devoid of deceitfulness.* He points 
out that such a surety may be demanded in the case where set" 
vants are employed for work. Evidently such a surety testifies to 
the honesty of the person and by relying on it the master of 
the house may safely appoint him believing that he is not a 
thief* 


7. Liability of (he surety for confidence 
The surety for confidence is to be penalised in the form 
o paying the debt of the creditor in case his statement in cer- 
tificate of the debtor is proved false, (i. .e- if it is proved that 
the debtor is poor when it was certified that he was rich and so 
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on). This IS directed by YajSavalkya*, Visnu,® Narada* and Bfh- 
aspati * So far as IKtjayana is concerned, we have pointed out 
before that he has the same verse (536) as that of Bfhaspati 
(X 78) and that iC does not fit with his oth^r verse (530) 
As the surety for confidence occupies the fourth position m his 
list, It cannot be stated accurately what his view is Vyasa has 
the same view as that mentioned by other writers on law ® 

It IS thus noticed that the writers on law are unanimous 
on the point that the surety for confidence comes under the 
liability of paying the debt of the debtor if his words of certificate 
reagrdmg the nature alid status of the debtor are proved false 

By way of presenting the position of the surety for confidence, 
Dr Sternbach attempts to find out some sort of difference' between 
the surety for confidence and that for payment He takes up a 
position like this 'When taking the loan the debtor was a wealthy 
man and later through no fault of his own lost bis financial stability 
and was unable to repay the debt, although he had shown bjs readi¬ 
ness to do so, the surety for honesty would not be liable to discharge 
the debt, on the contrary the surety for payment will be liable to 
discharge such a debt' He refers to’the test of Narada (IV. 119) 
in support of the view and observes In consequence, the obligation 
of the surety did not arise if the debt had not been paid because of 
the lack of funds on the part of the debtor who was willing to repay 
the debt, but was unable to do so * What we here submit is that 
neither in the test itself nor in the commentary of Asahaya is there 


1 Adrau tu vitatbe dapjau Yaj 11 S3 

The word viCatha has been explained by VtJouneSvara as anyathabbava 
viivasavyabbicarah On Yaj II 53 

Devanabha]{a explains Sadbur e^a tty evaipvidbayob piatibbGvakyayot 
mttbyatve Sm. C II 352 CaQde£vara explains upadats tasadbutvabbabge 
Vlvadaratnakara 40 Vide also MRP 156 and the commentary of Nanda 
on Vijnu VI 4l 

2 VL41 

3 pratyaye vapi hapite / 

Pratibhus tadynaip dadySl // Narada IV 119 

4 X 78 

5 Vipratyaye lekbyadivyadxiiane cakftc sati / 

Rnaip dapyab piatibbuvab // The Smrticandrika quotes it and 

explains vipratyaye vitatbe pratyaye II 352 

6 Sternbach Juridical studies in ancient IndianLawi I 160 



THE tAW OF DEBT iN ANCIENT INDIA 


U6 

any hint of such a situation* Reference however, may be made to the 
observations of Jagannatha who dicusses various situations relating 
to the sureties for payment and for confidence. In his Vwadabhan- 
garjj.ava, Jagannatha observes that when surety for confidence 
(honesty) certifies the debtor to be honest and if subsequently 
through conflagration or dcpridation by thieves and robbers he is 
reduced to indigence, his honesty is unimpeached. As the statement 
of the surety for confidence in this case is not proved false (because 
the question of non-payment by debtor does not arise at all under 
the unprecedented adverse circumstances) and as there is hardly 
any sin in the non-payment of the debt by the debtor, the surety is 
not to be compelled to pay the debt.' He continues to state that 
under the circumstances, the surety for payment will be under 
obligation to pay on the basis of his own statement that he would 
discharge^his debt (in case of his failure to do so).** The view 
o Jagannatha has no supporting text but it contains a rationalisation 
0 t e textual position such as might conceivably have been elicited 
by enquiries on the part of an English-trained lawyer. Practically 
speaking, the iastrakaras at the time of formulating the rules did not 
anticipate aU possible intricate cases involved in them .and in certain 
cases we had occasion to show that the commentators and digest- 
writers interpreted the laws in a way not to be contradictory to the 
tunndmenal considerations. 

the debtor 

hi. rtiW ^ n” ‘ that case it is proved that he is poor, then 
ms liability will arise in respect of payment of the debt thoush the 
debt remains undischarged becuase of the inability of the debtor.’ 
owever, m such case (i.e. when the surety for confidence 


“yarn dharmika iti tataS ca adhamanja.yagnic. 
tmW axidryc upajthitc deyadravya'amanyabhavan na dhar- 

2 — » ..b pratyaysl.,- 

Y.J, 1 . c u V‘’'S‘h‘M»ileati|avii. F. 125. L 16-21: Col. DiJ. I. 236. 

,* r'l, dS».I«niio 

dapanlya eva iti vj^ejalj. Ibid. F. 125, L. 22-23 ‘ 

.‘y""■nt.dLta„,i,d,„d„,v. pramim 

aSaktya mapanJodhane pipratyayalagaako dapanlyati 

Ibid. F. 125. L. 24-27 ; Col. Dig, 1.236. 
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certifies the debtor to be wealthy) the wealthiness is proved to be 
correct and if it be the case that the debtor withholds payment 
through dishonesty and the like, the surety for confidence cannot 
be compelled to pay (because his statement in certificate of the 
wealthmess of the debtor is correct), while in such a case the surety 
for payment should be made to pay (because his contract was to 
the extent of paying the amount in case of failure of the debtor).* 

Jagannatha goes on to state that the surety for confidence 
can make a statement on the basis of hts past observation and 
experience. If on the basis of his past experience such a surety 
stated that the debtor was honest and that he paid up a loan with* 
in the stipulated period previously without litigation and that there 
was no case of dishonesty on his part, the surety will not be amenable 
in view of the fact that it is not possible to predict the future conduct 
of a person. If however, the surety speaks about the future mode 
of conduct of the debtor to the effect that he will not be dishonest 
and that is known to him and as such the loan may be issued to him 
on tbe basis of his words, and if in such a case the borrower practises 
knavery subsequenetly. then the foolish surety for confidence should 
be made to pay * This looks like juridical speculation, and has its 
own interest In fact Jagannatha is reacting to the English distinc¬ 
tion between representation as to past conduct and representation 
in tbe nature of insurance Tbe latter was certainly not unknwn to 
the ancient Hindu law, as we infer from the classes of suretyships 
already listed above. Jagannatha takes up another case of interest. 
He states that when one lends money to the servant of a person on 
the understanding that his wages will not be paid without tbe 
knowledge of the creditor, the servant’s master necessarily assumes 


1 Dhanavattve captamite oa nadadatt adbamataas tatrapi danai* 

agnako dSpaniyalj na tu piarTayalagnakab 

Vivadabbailgarnava F 125 Lines 2S 29 

2 Vastutas cu yadS ayaqi sadbur ity abcavit pratyayalagnakah anyasmad 
rnamgfbitva avadbikale vivddam antareria fodhitavan adbamanjab na tu 
kadacit apt sathyam kftavao paratai caitasyaxva rnaiodbane iatbyam cakre 
tada na lagnakasya do$ah bhaTi$yadvi$ayasya kenapt jQatum aiakyatvat 
Yadi tu pratyayalangnaka evam abravu ayam na Sathyam kar Syati maya 
etat samyak goatam, madvacasa pratitab nibsamkab aSfflai dehiti 
tada tu paicSd adhamar^asya satt^acarane dapamja evamuikbah praty 
ayalagnakah 


Ibid F 125 L U 21, Col Dig I 236. 
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the role of a surety in this case, guaranteeing, in effect, the loan, to 
his servant. He observes that such a surety in this case will be 
treated as a surety for payment according to the modern view* But 
in others* view he will be a surety for conSdence. In the case of 
the surety for confidence the borrower is certified to the effect that 
he is honest and on his words money is given to him as loan. Similarly 
the creditor here lends the money on the understanding that he 
would get the money from the master. Therefore if he falsifies 
his word, the master will be compelled to pay the debt. He should 
however be liable to the extent of the actual wages of the servant 
and not the whole debt, because he became surety for the debt to 
be covered by his wages.* 

While making reference to the surety for appearance and the 
surely for confidence, Jagannatha obseryes that so long as they are 
there, the loan secured by sutety will beat interest at the rate if 
an eightieth part increased by an eighth'. If they die or go to a 
foreign territory with no possibility of return, the debt remains 
unsecured without sutety. The rate of interest in such case should 
be at the rate of two in hundred.' 


So far as the liability of the sons of such a surety is concerned, 
j^t may he stated m short that like the sons of the surety for appear- 
sur« "d caempted from the payment of the 

surety-debt of their father.’ 


uk lolrjr. bhrirabbsms 

uk am I T...abhrirabha,.alas„ako bha.a.I.y 

eVa T..t h .... .aramal. prawy.l.a.aka 

mt dadsir'^T’t ? dhaL.t,Lh.ma.. 

mltiukteahama bhavadajSatarp na samarpayisyil- 

dadati tedvaV dhanaiji piapjyamlti praMta& adhanjar®3ya 

fiyaruasyaivalagnakatvac. ^ F?aip b^rtyabharmr veianayo- 

2. Atwdain (bodhjam) ^ 

tn.k.m .vatat,a,5,iail„bhj,„ vTjdl.h , ry.m ..L- 



8. Surety for payment.' 

It may be stated that the word vraUhhUt which os we have 
observed* stands for one representing the,debtor (tatkacye tadvat 
bhavatOi finds its proper expression in the surety for payments In 
the case of the surety for appearance* the obligation of the surety 
is to produce the man before the creditor or the court and the 
question of payment of the debt arises only consequent to biS failure 
to do so. As to a surety for confidence, his obligation to pay 
arises if his statement in certificate of the character and wealth 
of the debtor is belied. In the other two cases, namely, suretyship 
for the delivery of the pledge and that for the delivery of the 
debtors property, the primary obligation is in the form ol delivery 
of the pledge and the debtors property respectively to the 
creditor. In case of failure to do so, the liability fot the payment 
of the debt arises. Same is the case with the sucetysbip in 
oath, proof, litigation etc. In all these cases the question of 
payment of the debt by the surety is not direct and absolute. 
Thus in the case of suretyship for appearance, the surety is not 
to pay if he can produce the debtor at the specified time and 
place. Similarly in the case of the suretyship for the delivery of' 
the debtor’s property, the obligation is finished if the surety cah 
deliver the property of the debtor to the creditor. But in the case 
of the suretyship foe payment, the obligation of the surety does not 
go so long as the debt is not fully discharged by the debtor. So the 
surety becomes the representative of the debtor in the real sense of 
the term, in respect of the payment of the debt. 

It may be presumed that the surety for payment was the 
original form of surety so far as the debt is concerned and that 
other cases of suretyship have been conceived of gradually by profess 
of analogical extension. So whenever there is mention in general 
of suretyship (pratibhavya) it may be taken for granted that it refers 
to the surety for payment. 

KaulUya refers to the sureties in general without reference to 
any particular type in the rule where it is prescribed that on the 
death of the debtor, the debt should be discharged among others by 
the sureties.* From the nature of the context it may be taken for 

1. Stembacb, Juridical studies m ancient Indian Law. 1.162-.161 

2. Fretasya putrSI} kusTdaip dadyu^ .«■•. praiibhtivo r5. AttbaSSstta. IH. II. 4. 

22 
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granted that the reference here is to the surety for payment because 
the question of other sureties does not suit the context here. His 
other rule may be interpreted to mean that other types of sureties 
are not to be recognised,* Similarly the direction of Gautama that 
surety-debt of the father should not devolve on the son,* should 
also be interpreted to mean a <urety for payment. The same 
argument may be applied to the rule of Vasi^ha » 

Direct reference to the suretyship for payment is traced for 
the first time in the text of Manu He refers to such a surety 
as distinct from the surety for appearance In this rule he pres* 
cribes that on the death of such a surety, the heirs also are under 
obligation to pay the debt * 


Yajllavalkya mentions such sureties' Visnu has the same 
rue as that of YajQavalkya.® Narada refers to such a surety and 
o serves that if the debt is not discharged fby the debtor) the 
surety for payment must pay the debt ^ Brbaspati describes the 
uties of a surety for payment by declaring that be promises to 
pay the money of the debtor (m case of his failure) “ This has 
been mentioned also by KStySyana • Harita ' * and VySsa.*» 

These writers on law are unanimous on the point that the 
payment undertakes the responsibility of paying 
tne debt of the debtor m case of the failure of the debtor 
bimself 

e commentators and digest-writers m their interpretation 

Aiati ^ attached to the surety for payment, show agreement 

AsaWa observes that the debtor-at the time of taking a loan 
wo or three sureties and makes them undertake the 
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Na^prat.bhavyao auyat Atthasastca. IH 11 15 
XVI 31 

Ma.u Vm 160 

VI 41 

^ 5v apratikurvatsu ^ / 

"N"«'‘=IVU9 V,J=^,oIV11S 
D.taham«adJ,av.,.a Bfb.apatt x,74 V,de.l.oX73 


Quoted m the Sm C 11 346 
Quoted in the Sm -C II 347 
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liability of paying tbe loan (in his failure) in full or in parts 
proprtionately J 

Vilvarflpa m his commentary on YajBavalkya observes that 
such a surety promises to pay the amount that is proved to be due ® 

Vijiianesvara explains that the surety here gives an under¬ 
taking that he himself wiH pay the debt if tbe debtor does 
not give ® 

Devapabha^ja by way of explaining the direction of Bfhas- 
pati holds that the surety agrees here to pay the debt with 
interest * 

Obligation of the sons to pay the surety debt of tbe father 
in the case of the surety for payment 

That the undertaking given by the surety for payment to 
discharge the debt of the debtor in case of his failure is treated 
as a personal debt of the surety himself is evident from the 
discussion on the point made by MedhScitht as alceady mentioned 
Applying here the general principles of debt that those who are in¬ 
heritors of the estate of the father, should be answerable for tbe debt 
of the deceased father, tbe writers on law have brought tbe sons of 
the surety into picture, specially m tbe case of the surety for payment 
(It may be noted that nowadays only son and not grandsons, are liable 
to pay such debts according to Hindu law) Some of tbe points of 
contradictory nature have been discussed earlier in connection with 
the liability of the sons of the surety for appearance It haS been 
pointed out that Kau^ilya (HI 16 9). Gautama (XII 41) Vasi^fha 
(XVI. 31) and Manu (VIII 159) have expressed the view that 
the surety-debt of the father should net devolve on the sons. 

1 Ss ca yadS dlianikapSrlvfid dravyam m ko grabitum udyato dvitlyaip trtTyaip 
vS puru am iSmSnyacdlbaliaip svarp^adayakani pjtbayitva pratibhuvaijl 
piayaccbati tndSsau diavyadSnaptatibl uVi athita ity ucyate 

AsabSya on NSrada IV 118. 

2 He UKS the term sidJhSrthapradS ena Coro, on Y3j II 55 (T S. S) 

3. Yady ayitp na dadJti tadSnlm aham eva dSsySaiti On YSj 11 53 

Vide also Hands on V» nit VI 41 

4 Da aprattbbQb yadS >ad5 yan na dadSti dravioiip erbicam uvpddblkarp 
tadi caiya dravipasya ahsm eva dSteti vadati 
Sro C II 316 Vide alio Vy P <P> 2Sand MRP 155 
Sternbacb compares this surety «ith that as traced in th«. Roman lav 
Vide Juridical studies in ancient Indian Law I 163, 
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Bfhaspati (X 118) also in one place agrees with this view But 
there are contradictory statements by the authors themselves 
in their texts in most of the cases We had occasion to refer to the 
contradictions involved in the text of Kautilya So fat as Manu 
IS concerned, we find an explanation by the author himself in 
the very next verse (VIII 160), where it has been stated that 
the prohibition regarding the payment of the surety-debt by the 
sons (as prescribed in the verse, VIII 159), should be restricted 
to the case of the sons of the surety for appearance (he does 
not mention the surety for confidence) Bfhaspati (X 78) brings 
the sons of surety for payment and the surety for the delivery 
of the debtor's property, under obligation to discharge the suretj- 
^bt of the father. These contradictions may be solved by suggesting 
t at in the society there might have been a view current according 
to which the sureties themselves were regarded as the persons 
responsible for the debts The suggestion comes from the use 
of the word ‘udaharanli’ in the text of Vasisjba It is likely that 
the sons were brought into the picture at a later period and it 
may be suggested that first they were made answerable to certain 
special types of suretyship (as hinted by Kautilya III. II. 8) and 
then to the suretyship for payment (as in Manu) and finally to that of 
V debtor’s property (as we notice in the text of Bfhaspati, 

X 78). by process of analogical extension. The text of Manu is not 
uniform and contains many contradictory statements (such as about 
myogn) and the present case may be treated as one of those ex¬ 
amples, but tbe author here consciously makes adjustment with 
the Idea current in the society and his new provision. The text 
e'' recovered m its original form and 

as such, the contradiction cannot be fully avoided because the 
on the basis of different quotations 

som therefore, that such obligation of tbe 

mav n , ° u ^ ° comparatively later period in the society 

may not appear wholly unfounded. Sternbach rightly points out 
that these ate examples of attempts of‘harmonising law with the 
requirements of economic conditions (in ancient India) ‘ 
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On the question of the obligation of the sons and other heirs 
of the surety for payment* Manu directs that the king may make 
the heirs (sons) of the deceased surety for payment, even to pay 
(the debt).* 

YSjSavalkya provides that in this case, the sons of the sureties 
are also to be made to pay.® The same view is held by 
and Btbaspati.* KatySyana, as we have mentioned before has 
the verse (536) in common with Brhaspati, but this direction docs 
not fit with other statement, where he mentioned five sorts 
of sureties and where the surety for payment is mentioned at the 
top of the list, (verse. 530). The part 'adyau tu vitath dapyau docs 
not suit the spirit of the verse as it appears in the test of Brhaspati. 
It is therefore appropriate to observe that KatySyana does not 
have any provision for the son of a surety for payment. 

Vyasa (as already pointed out) specifically makes the sons 
of sureties in general liable for payment of the surety-debt to the 
extent of the capital Nandapaq^ita refers to a text of Vyasa that 
in case of suretyship for payment and litigation, the sureties and 
their sons arc to be made to pay.* 

Vijfiane^vara in his interpretation of the text of Yajfiavalkya 
(IL 53) observes that the grandson should not be made to pay 
the surety-debt of the grandfather.® 

1. DSiuptatibhuvi prete api dapayet. Manu, Vin. 160. 

Tbe interpceCauon of tbe wotd 'ddjdda’ deserves attention. Medb^titbi 
followed byKullQka and otbets interpret it in tbe sense of a eon. Govtn. 
darSja explains ie as inbetitors of the estate (iikthabhSjab) and he is 
followed by SarvajuanSriyapa (rikbthaerSbiQah na tu putiSa eva). 

2. (^dyau tu vitaibe ditpySv) itarasya sutS ep> YS], 1153 
Vide also Yaj. n. 54. 

3. Vijpusmrtt-VI.41. 

4 (Uyau tu v itatbe dSpylu tatkXlSvedltatp dhanam / ) 

Uttaiau tu visaipvide tau vtnS tatsutau tathd// Brbatpati. X.78. 
Devaoabbatta explains vtsarptaJa as non-payment of tbe debt because of 
deccltfulness etc. by the debtor 'lau nni’ has been interpreted as *in the 
case of (ouij away from the country ot death’* ‘VisaipbSde mbySdinl 
dbane rC'kenSpratidatte tau vinS uttarayoti pravSse marine vj j3te ity 
wtbaV Sa.C.11.352. 

Vide also VyavabJraprakati of Mitramiira. 250. 

5. Dinavidlpratibbuvau dSpyau tatputrakau tatbS. 

Quoted by Nanda in bis commentary on Viynu. VI. 41 

fi. Suta hi Tsdatl na pautrS dSpyS id darfitas. 


HIi commentary on Yij. 11 
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The interpretation of the word dayada in the text of Manu 
CVIII. 160) as explained by Govindaiaja, offers the suggestion that 
the inheritors to the estate of the deceased surety for payment 
were also made liable for the debt (surety-debt) of such surety. 
But Deva^iabhatta in his attempt to harmonise the situations, 
explains that the term should refer to the sons only, otherwise 
It becomes contradictory to the statements of Vyasa and 
Brhaspati.' 

Here reference should be made to the observations of Deva- 
^abhatta, wherein he has attempted to formulate the principle 
guiding the obligation of the surety and his sons to pay the debt. 
In his view, the surety will be made to pay when he has under¬ 
taken to pay the debt. It is the agreement that should be the 
guiding factor of payment in such a case. In his absence his son 
should be made to pay. In the absence of such an agreement, 
the surety only will be liable (and not his son). Thus in the 
in the case of the surety for proof, the sons are not to pay the 
debt, as there is no agreement to that effect. In the case of 
the surety in litigation as there is an undertaking to the effect 
‘I shall pay the amount proved in the court as due or pay the 
£ne’, he Is liable to pay and also the son in his abience. De* 
va^abba^^a observes that this principle on the basis of the tetms 
of agreement, should be applied In all the cases of suretyship^. 

This interpretation of Devanabhatta, if taken up in the light 
of the question raised by Medbatithi, may be explained in the 
way that the undertaking by the surety himself to pay the 


1. Yat tu manunolstaip: dSnapratibbuvi... dapayed iti tatra dayadaiabdah 
sutessr evavausthace anyatba sapip^amatiabhidhliie tatsutau tu na dapySv 
m nikayab jti pQrvoktavacanavirodhapatteb, prattbbaYyagataip pautrair 
ditavyain na kvaetd bbaved iti brhaapativacanavirodhapatte^ ca 

SmiticandiikS, 11.355 

2. Etad uktaip bbavati. man* vSnyad va dhanadikain abarp tava d3sy5mity 
e\am pratibhuvS yatraAglkjtaip tatra pratibhui ddpyalj. ta«y2bh3ve 
tatputio vadlpyab anyatxa tu pratibhQr evcti. Evam ca pramanaprati* 
bhu%aip tv evam anadjUarSt pramlUjapratibhQr eva dapyalj. na putrSt*. 
Vividapiaubhuvi tu iWhUadbatjarp daijijadhanaip ca dasyamlty aAg^kft- 
anSt ddnapratibhQvat sat! aambbave sa eva d3p>o*nyatha tu tatputra it7 
avagantavyam .. e\atp anye^am nbhayagrbTtabandhopaJth5napratibhuTatp 
8ftgIkar3naAgIkatapraliatani Blocya pratjayapratlbhOvad dSnapratibhOvad 

ddpaoavidbayab ObySlj. Sns. C. H.dSi 
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debt on behalf of the debtor, brings on him the liability 
to pay It himself. This undertaking as Medhattthi explains, 
IS equivalent to debt (incurred by him) The similarity is on the 
point of payment of both the types of money (the normal debt 
and the surety debt) under all circumstances (avas^adeyaiva) Once 
this concept in applied to the case of the surety, the position 
of the son hecomea quite convincing As in the case of a normal 
debt, the obligation of the son arises because of his status as a 
ton (putraivena, as explained by VijinncSvara), independent of 
the question whether he inherits his estate or not, similarly that 
liability IS extended in this case also because of the special 
position of the father-son relationship as conceived of in the iastras 
In the case of the surety for payment, the question of payment 
of the surety-debt by the son may be explained in the situation 
where the father leaves behind him an estate In such a case bis 
obligation arises m tnofold ways, both as a son and as the in 
heritor of the estate Where however such a surety does not 
leave behind any property, the liability of the son should be ex* 
plained as spiritual in the sense that because tbe agreement of 
bis father is regarded as equivalent to a debt and because tbe 
inability to discharge a debt is supposed to lead a man to bell 
and because a father craves for the birth of a male issue for 
getting himself free from the possibility of falling into hell, the 
son has been directed to regard it bis principal duty to save 
his father from such unlioly situations So far as the position of 
the son of the surety for the debtors property is concerned, 
where the son also is made liable for the surety-debt of the 
lafncr las mentioned by "BfhaspatO, no suitable explanations in 
support can be given except that the nature of the agreement 
provides for giving of something (arpana) 

To sum up the sons of the sureties for payment are under 
obligation to discharge the surety-debt of the father, the only 
concession being that they should not pay the interest * The 
grandsons arc exempted from such liability ® 

1. PiSliblil'OfSratarp pavtn t dStavyaip ra lu tai Vvacil / 

Putr«oipi lanarp deyam ni»Ti aanatM pa irkaTi 1/ 1 IcySyana. 561 

the inirrpretat cn of the vene in ihc VjvSJjrainJkara 44 and 
Vivl’a tniS'axo 13 where axmdm i at been expU ned as nlibout mereit 

2. Th » ven< of I Iryarina ani that of Vjrlsa taentloned earl er arc the 
teiti in jup'^eft. 



9. Surety for delivery of the property of the debtor.^ 

We have already made mention of this sort of surety in the 
section on the number of sureties This soit of surety has been 
mentioned by Bphaspati® and Vyasa * 

Bphaspati observes that the surety of this sort undertakes to 
deliver the properties (of the debtor to the creditor).* This sort 
of surety has not been mentioned by other writers on law except 
Vyasa and it is likely that there was not much difference between the 
surety for payment and that for the delivery of the debtor’s porpcity. 
The interpretations regarding its nature are not convincing Thus 
Devapabhat^a simply says that the surety in this case states that If the 
debtor does not pay the debt he will pay his money ® Here no 
distinction is clearly noticed between the two types of surety. 
Ca^jde^vara also does not help us to understand the nature of this 


1 Sternljscb Jundical itudtes in anaent Indian Law I 164-16$ 

2 Efbaspati X.73 

3 VySsa aa quoted in tbe SmrticandtikS II 347 VyavabaraptakaJa (F) , 
225 Nanda * commentary on Vippu VI 41 VyavahataprakaJa o! Mitra 
niira 243. 

Note here the wrong statement of Dr Steinbach Other smrtii which 
enumerated even five or seven sorts of sureties dd not mention 
vySrpatja Juridical Studies in ancient Indian Law I 164 In the list of 
Vygsa where he mentions seven sorts of sureties this is the sixth one 
SimHar is the statement again made by Sternbach that B^haspati did not 
give any definition of Rijidravyatpana Ibid 164. 

Brhaspati as m the other cases of suretyship defines here alio this type 
mX 74 Vide Smrticandnka II 346 catu?prakarapratibhuvara aiigikfi 
laprakSro pi tenaiva dariitah 

Reference may again be made to his wrong statement as However K#1 
(536) quoted Efbaspaci (X 7ft) Therefore we can assume that this 
kind of surety was known toKityayana os well Ihtd 164 Kityayena 
does not refer to Brhaspati by name This verse belongs to Brhaspati 
and it fits well with his proposition m verse {X 73) In most of the digest 
texts this has been attributed toBjhispati Vide Sm C II 351 MR 
P 156 SarasvatIviISsa 249 

His statement that such surety was known to KfitySyana cannot be accepted 
at such 

4 etaddrvinamarpayamici efiparah Brhaspati X 74 

5 Aplut, „ anv,l!rp,„p„„bl,Or j.ds,>,p „ d,Ja„ „3S 

Mm etadlyaqi dhansm irpayamlti bravlti Sm C. If 316 By dhansm 
should be meant here the property of the debtor which Devaijabban* 
explains before as “rijino yad diavyam grhopakara^adi 
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’surety.* Pfthvlcandra takes up the reading as Vije dravyarpai^e 
tatha,' and - explains as in the case of debt (nw^ten^). Arpai}.a 
refers, according to him, to the particular type of loan called 
yacitaka.^ Here the surety undertakes the responsibility of 
presenting personally the articles (like jewelleries etc.) which 
were taken as loan by the debtor and which he fails to give 
within the stipulated period.® He makes out the difference 
stating that here the responsibility is to the extent of presenting 
articles, while in the case of the suretyship for payment, lie is under 
obligation to pay out of his own property.^ He refers also to the 
text as *Ti}idravyarpai}t' and explains it as delivering the objects of 
household of the debtor to the creditor,® 

In the Madanaratnapradrpa, it has been explained that the 
surety here undertakes to deliver Ac properties of the debtor, in th6 
form of household utensils etc. to the creditor.® 

The Vivadacintama^i refers to the view of sampradSya (this may 
be a reference to an unknown work or simply to common tradition), 
according to which the reading should be *fi}idravyarpa^e' and the 
meaning should be delivery of the property of the debtor to the 
creditor.* Vacaspatimiica also holds that Vpaijo’ should refer to the 
special type of debt called 'yacttaka\ He makes out the distinction 
between the two types of surc^ship, the surety for payment 
and that for the delivery of debtor's property, by explaining that in 
the former case the surety h to pay from his own property, while in 
the latter the property, belonging to the creditor (and taken as 
loan by the debtor) is promised to be banded over to the creditor.® 


1. Vide Vivldaiatn3kara, 43. 

2 For detailed note* on ’Yacttaka' type ot loan vide, J. S. A. I. L. 1.42.43. 

3. B-cie iti sambandbab arpa^am atra yScitakavIfayan, tenaken^pi 

kiBcid alamkatSdikam yacBayaoitam tafcra ced anyo'bhidbatte yady ayajp 
na pratyarpayati tadaham aniya daiiayi^ySmlti, Vy. P. (P), Z25, 

4 Atrarpapamatram pje tu dSoam eveti dvayor bhedenopaayStafj, Ibid, 225. 

5. Kvacit tu rpidravyarpane ity api pS^ba^. Tatra fiuno yaddravyajji gfbo- 
pakarap3di tasyarpaijc. Vyavahdraprakdia. 225. 

6. Aparalj rpidravySrpratibhQr yadyayaip ni daditi uUiam etatijjarp gfho’ 
pakaia^dikaia orpayiSyamlti kathayatity artha^j:, M. R. P, 153. 

7. Sampraddyas tu rnidravySrptne itfpaJhitvS rnidfavyaiya dbinikarpaije' ity 
artham aha VivSdacintamapi, 12-13, 

8 Rpe dane iti aambandhab atpa93t:i atjayStitalcavijayam. teiu yat tiilac 
prdrthya nitaip tatrlparo radati y»dy a/ani flirfySrpayatl tadd 
23 
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Nandapandita m his commentary on Vianusmrti (VI. 41) inter¬ 
prets the significance of vvxdravyaarpana by stating that the surety here 
undertakes the responsibility of handing over the chattel or pledge 
given by the debtor to the creditor * He brings out the difference 
between the two by stating that m the case of the surety for payment 
the property to be given by the surety belongs to the surety himself 
while m the other case he simply undertakes to hand over the 
property or pledge given by the debtor ® The emphasis laid by 
Nanda on the part Vtiina daltaru^ dravyam bandhakam va' (the object 
or pledge as may be given by the debtor) may suggest here that 
the role of such a surety is like that of a reliable person (often 
a common friend), who retains with him the pledge or an article 
(in a case where it is not actually passed over to the possession 
of the creditor) This adjusts welt with the concept of bandha, 
one meaning of which is that it is placed with a common friend of 
the debtor and the creditor. If such a position is not accepted, 
It cannot be explained properly how and on what authority the 
surety can deliver the property of the debtor to the creditor, even 
if undertakes to do so Such a surety should not be taken to be 
the Adhipala type of surety, for as we have already pointed out, 
the Adhipala surety stands as guarantee against any fraud or claim 
on the property pledged with the creditor (and not kept with the 
surety) There may however, be another possibility This type of 
^rety may have a reference to the Pratyarpaka type, mentioned by 
evanabha^fja * Here the surety undertakes the responsibility of 
getting the valuable pledge rcturnd to the debtor after taking 
creditor This may be supported by the statement 
ot the AuferanitwSro, where of the seven sorts of sureties, one has 
been described as one who undertakes the responsibility of making 
im return (give) the pledge * Stcmbach suggests this, mentioning it 


1 


3 

4 


na dSnam rije tu danam eva dvayor it. 

bhedah, Vivadacimamapi. 12. 

dravyaip bandbatain v4 ahaip tvSip prapayijyjmlti yo vadet 

*a caturtbabprae.bhQruy«thab Com on V,5„u VI 41 

«P=‘Oa*yo rn.datead«vyav.?ayatv5J bhedeno* 

Smfticandnka, 11 317 
Sukraaltisara IV 5 123 
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as the statement of ‘some commentators*. He observes in this connec¬ 
tion that ‘it took place, in particular, in the case of Caritra-pledges 
It may be noted in this connection that the Caritrahandha^ 
hak^ta type of pledge, as interpreted by Vijnanesvara, shows that 
reliance is made on the good conduct of the creditor and in 
such a case, the question of a surety like Pratyarpaka hardly arises. 
It may thus be applied more appropriately to a case where the 
debtor in bis distressed state is complied to take a loan against a 
pledge of greater value and when he does not know the conduct 
of the creditor and as such may rightly seek the assistance of a 
surety like Pratyarpaha. 

Jagannatha has detailed discussion on the point. After making 
reference to the view of stated in the Vivadactnakara 

(p. 43), he explains the position. Thus when the debtor resides in 
a distant part of the country and on that ground the creditor demands 
a person who will collect money for him (from the debtor), such a 
surety takes up the responsibility of collecting tbe debt from the 
debtor for delivery to the creditor.^ He refers to the interpretation 
by modern authors according to whom such a surety is for tbe 
delivery of the debtor’s mortgaged property. Thus when the debtor 
takes a loan by placing a piece of land as a pledge and when the 
creditor demands some one as surety for banding over to him the 
produce of the field, the surety for delivery undertakes the task 
of delivering the produce of the field in such a case. In this inter¬ 
pretation, *dravya* is to be understood in tbe sense the produce of tbe 
pledged piece of land.® 

By way of explaining the position of VScaspatimilra, who inter- 
the. ra.'z.Vvai r^Ce.t^7X^ the type of Vam ee 


1. Sternbaclj. Juridical studies in ancient Indian I-aw, 1,165 

2. Tatha ca dhamko btiite, na mamayain rcaip dasyati ayaiU diirastbafi kai 
casmad dhanaip grhItvS mayi samarpayiSyati, tatra ri;itdiavyarpai;alagnakah 
brute aham axpayr^ySuiItr. 

VivadabhaAganjava, F. 124, L. 4-7; Col Dig I. 234. 

3 Navyas tu (rnidravyatpaoe) xwdiavyasya bardbasya arpanc ity atthah 
yathS k;etraip bandba0l kftva rQ^m gfbniti adhamaioa^ uttamarpo brute 
ko’sya iasyani mayi samatpayisyati tatra fO'dravyirpaiJalagnakas tv aha. 
aharp etaddravyam aipayaouti. Etasya adhamarijasya dravyam bandbakj- 
bhutak^etrabhavaiasyldi iti vyScakfate 

Viv^abhaAgSrQava, F 124, L 10*15 , Col Dig. L 234. 
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Yacitaka, JagannStha observes that a man may ask for ornaments as 
loan to someone for use on a day of festivity The creditor thereupon 
may ask as to what will happen if the debtor does not return that 
In such a situation the surety for delivery undertakes to deliver the 
goods (of the creditor) in case of failure of the debtor This 
cannot be treated as an act falling under the scope of the surety 
for payment, because the property as such belongs to the creditor 
only and this is indicated by the word *arpat!^ * He refers to the 
view according to which this surety is to be included under the 
category of the surety for payment * He himself observes that in 
effect there is no difference between the two * 

These interpretations suggest that whatever might have been 
the proper significance of this sort of surety, it was lost to the 
commentators and the digest-writers, who presented some of the 
possible explanations only 

With reference to the responsibhty of the sons of such a surety, 
Brhaspati states clearly that they (the sons) come under obligation like 
the sons of the surety for payment * We do not have any suggestion 
from the commentators regarding this provision The principle laid 
down by Devaijabhat^a for the sons of the surety for payment may 
be applied here According to him, the responsibility of the sons should 
arise where there is direct agreement for payment by the surety 
We may here suggest that the digest-writers themselves had no 
clear concept of this sort of surety as distinct from the surety for 
payment Therefore if there was no difference between the two the 
habdity of the sons of this surety may arise in the same way as that 
of the sons of the surety for payment In fact, herein also there is an 
agreement on the part of the surety to give (hand over) something 
(the wealth of property or the pledge) to the creditor and that 
per aps as been equated with his agreement to pay in the case of 
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y3cuakavi5yaiii yacitakaip ca yat k licit kasmat cit putsSt 
yjcitva yat piapyatc alalpkatadik,,, ,a( .lamkaian 

“ur""*'"' ‘‘'■’"■fctOte yaditvaipaatamatp. 

^mTn A» *^1 t®lrarpanalagnakai tv aha etad dravyam arpay 

h?!!,,, r ? '’""“’'i“™at..dtav,.t*Sp nadanap. a.mb 

navatici arpanam ukcam Ibid F 124 L Ifi 
CoLDig I 238, 

Col D g. 1 233. 

Bihaspati X 78. 
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suretyship for payment. In short, it may be suggested that the 
liability of the sons in this case might have been prescribed on 
analogical grounds. 


‘ 10. Surety for dcliTcry of pledge.^ 

-The surety under the appellation of gfhUabattdhopastliatta 
undertakes to deliver the pledge and may be similar in certain 
respect to the surety who delivers the property of the debtor 
{Vnidravyarpai}apratibhu)‘ We have already mentioned that the co¬ 
mmentators and the digest-writers were not unanimous in ascer¬ 
taining the true nature of the surety under the designation of 
fnidravyarpanapratihhu^ and that contributes to the difficulty of 
understanding the nature of this sort of surety also. The digest- 
writers who mention this sort of surety, hardly offer any expla¬ 
nation to understand the nature of this surety.* They refer 
to the statement of VySsa, who specifically mentions it as distinct 
from the surety for the delivery of the property of the debtor. Here 
it may be mentioned that the term upasihana standing for the- 
upasihanapratibhu in the text of Harita^ has been explained by 
Deva^abha^ta as making reference to the surety for delivery of 
a pledge.^ The term occurs also In the text of KStyayana (530) 
where to suit the context, it has been explained as the surety 
for appearance.^ This shows that the exact implication of upast^ana 
was not clear to the digest-writers. In bis explanation of the 
term grbitaband/iopasthafta, Devapabhal^a observes that it refers to 
the surety who undertakes to return to the creditor the pledge 
(which was already pledged with the pledgee, the creditor), which 
was subsequently taken back with the consent of the creditor by 
special appeal (yacakatvena—perhaps for short-time use in festivities 

1. Stetnbach, Juxidical studies in ancient Indian Laxe, 1,171*172. He discusses 
It very briefly. 

2. The statement of Vyasa appears in the texts of DeVaQabhatta. Pfchyl- 
candra, Mitiamiira and others. Vide Sm. C. II, 34? 5 Vy. p. (P), 226 i Vy. p. 
(M), 248. 

3. Abhaye piatyaye dane upasthane’irfiatSane. etc. 

Quoted m Sm. C. W. 346 ? Vy. P. (P). 225 s Vy. P (M). 248. 

4. Upastb^nam atra bandhadravySrpaUam abbimatam. Sm. C, II, 346. 

5. UpasehSnaip dralanam. Sm. C. 11.347. 

Vide also the tfanslation of the veiSe (540) by P. V. Kaiie. in the KStyayana- 
sm^tuaioddhSra, 222. 
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and the like) or for showing it to a purchaser.* It may be con¬ 
tended that in the first case, where it is taken by appeal, such 
a pledge partakes of the nature of yacitaka (it has been shown 
that Vacaspatimisra explains that ^nidravyarpana type of surety 
undertakes to return the loan of the type of yacitaka) though 
the diEference is that the pledge in this case practically belongs 
to the pledgor, while m the case of yacitaka, the property 
elongs to the creditor As the explanation offered by Devanabhatta 
does not appear to be convincing, it may be suggested here that 
the term bandha should be interpreted in the sense of an object 
(or pledge) that is placed with the common friend of the debtor 
and the creditor This has been 'uggested by Devanabhatfca him¬ 
self m the basis of the text attributed to Narada. It is not 
unlikely that such a common friend in course of time may 
assume the role of any one of the three types of sureties under 
t e designations of Adhtpala, Bhunjapaka and Pratyarpaka Of 
t em t e last one, namely, Pratyarpaka, is exclusively meant 
tor looking to the interest of the pledgor and he undertakes 
to return the valuable pledge placed under the custody of the 
ere itor The surety known as S'^'httahandhopasthana may be the 
8urety-the common friend of both the debtor and the creditor, 
th whom the pledge was kept for the confidence of the 
creditor He undertakes evidently to deliver it to the debtor 
!p ®fifeement are not violated, or to the creditor 

that thp agecement We may therefore regard 

b t th t,p= of surel, ts but a variety of 

the Prat,ar,aia type.^ The teat of Harita may be mentioned 

V-icakatvena ktetur daisnadyartham va uttamanja 
najnaya dhama.easihiia.ya ba.dha.ya pura. aipan.a. 

Dr L . Smrticandnka II 347 

ment on this * ° other fact* from the Smrtlcandnka docs not 

ment on this explanation by Devanabhatla 

2 St'etL "h”tefL\'"'f'“'•lan Law I 171 
when he obieivai ‘‘smroca^”! 

belonging (/ S AtlTm')"* ” 

The Sn,;„en„d„kadoe,pot menuop .he„ (V.de Sn. C 11 347) 

himieu" L’ bootTp ‘'iS 17or We mT 

aicnbed bv StppnKne-t. . s, i . should also note here that the view 

write, called nanja Vi°de Vivl^bLdte ““v‘'l'° '° 

> viae Vivjilabhafigarflava Folio 124 Lines 10 15 
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here in support. It has been stated there that if the pledge is 
kept (with a surety—the common friend) for confidence and 
if it is not received by the creditor (even when the terms 
of contract'“are violated), it should be delivered by him (such a 
surety) or he (the surety) should himself pay the money 
(debt).^ Mitramisra who quotes this text of HarTta, explains that 
such a surety is handkaharpan-ipratthliti and this has been mentioned 
in the context of uposthana as it appears in the text of Narada 
(IV. 119). 

Regarding the liability of the sons of this sort of surety, 
there is no suggestion from the iastrakaras. The text of Vyasa 
does not even mention the responsibility of the surety himself in 
this respect. We may however apply the general principles of 
suretyship In this case and presume that the surety here is under 
obligation to pay the debt in the absence of his failure to deliver 
the pledge to the debtor. So far as tbe position of the sons is 
concerned, it may be observed that the rules of the case of tbe 
surety for the delivery of debtor’s property {Ti^idravyarpai}a) may 
be applied here. The acceptance of tbe suretyship and tbe pledge 
by tbe surety himself, renders tbe surety liable for payment and 
in the absence of the surety the pledge is to pass on to them 
(in the form in which other properties pass on to the sons). 
This will make the sons liable for payment of the debt also in 
this case. 


11. Sorely in litigation. 

A surety in litigation is designated as Vadapratibhu.'^ YajS- 
avalkya provides that a surety should be provided by both the 
parties, tbe plaintidf and the defendant and such persons should be 
competent to bear the consequences of the the decision of the 
court.® They may be in the form of payment of the money 


1. ViivSsartham kteas tv adhit na prSpto dhantna yada / 

Piapai^iyas tadS tena deyam va dhamne dhanam }f 

Mitiami£ra quotes this text of IGrita aud explains*tena bandiiakdrpa* 
^pratibhuva'. Vyavabaraprakala, 249, 

2. Sternbacb, Juridical studies in anaent Indian Law, 1.166*168. 

3. Ubhayo^ pcatibhut gtdby&b samaetbab kSryanuoaye. 


yS;. ir. 10. 
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proved to be due or the fine imposed or both, on behalf of 
the parties concerned.^ This type of suretyship is not optional as 
in all other cases. Execution of court orders was done by the 
parties themselves, and therefore the court made prospective in¬ 
debtedness the means of enforcement of its decisions. 

With reference to such a surety, KatySyana has a rule which 
suggests that presentation of surety by both the parties was not 
essential and invariable. His directions is that the party concerned 
should be guarded by a guard and the wage for such a guatd 
should be paid by the party at the end of the day.^ The cases 
Contemplated were obviously those in which the arrest or attachment 
of the defendant was itself surety enough for the ultimate per¬ 
formance of the court's order. 

DevanabhaUa while eaplainins the verse of Vyasa reeardiag 
the number of the sureties, observes that a surety for proof 
5 ou e insisted on in the case where the normal modes of 
proof must be resorted to at a later date for ascertaining the 
right point of litigation.’ This suggests that such a surety for 
proof IS supposed to undertake the responsibility on behalf of 
e P^tty to observe the formalities of any type of proof that 
may e eci ed on by the court* The same idea in exactly the 
same language has been expressed in the SarasvaUvilasa.^ It is 


ijuSnesvara ..plains: mmajasra kSryam kgryamreayah. nireaymyn 

karyam ca sSdhitadhaoadanaip dandadanam ca. on Yi] 11.10 

In tha " ‘’^’’’’itanaip rSiue ca dandadanara. 

MSlia °t BSIainlibatla aucb a surety has been designated as 

" .tndliamm in bhaSprasiddho'jam. 

Atha ret r, . 1.., ’“>’-'»«'»entatry on MitakSara on Yai II 10 

^ a '“‘>"y»ey»W yWinat, ( 

Sa raks.to dmasyante dadyad bbityaya set.nam 1 / 

Apat ’ka adds that the,age 
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not quite clear from the observations of Devapabhalta and Prata- 
parudra whether such prania^apratibhu is to be distinguished fcom 
Vadapratibhu (surety in litigation), which also has been mentioned 
by Devanabhat^a.' He explains such a surety In litigation by 
stating that after the defendant is brought to the court, the 
judges should demand from him a surety for the payment of such ' 
amount as may be proved in the court. 

In the Suferanitisaro the desicabte qualifications of such a 
surety have been mentioned. According to the text, such a 
person should be clever, trustworthy, independent, famous and 
rich.® 

Dr. Sternbach refers to the Sukranltisara and observes ; 
"According to Sukranittsara (he used the text, edited by G. Oppert) 
(Chap. IV. Sec. V. 122) surety in Iitiga^on was given to prevent 
the defendant from hiding, ^ukra stated that having noticed that 
the defendant brought by the messenger, bad other engagements 
the king has to take suitable security for his appearnce/^^ Or. 
Sternbach appears to have adopted the translation of the verse 
by B. K. Sarkar.* The proper rendering as shown below® will 
indicate that the view is not after the text* 

Jagannatha explains a vivadalagnaka by stating that such a 
surety is" accepted by the king (or the court) when a case relating 
to non«payment of debt (and the like) is brought before the court 
by the creditor lest the debtor or the creditor may abscond th¬ 
rough apprehension of losing the suit. Such a surety gives an 
undertaking that if the party on behalf of whom be stands as 


1. Tatra prativldyanayanantaraip aabhyair lagnakagtahaJjaip sadbitadhanadip- 

tSptyattham kacyatn. Softicandtika. II, 347. 

2. Pragalbbo bahuviivastanadblno vliiuto dbani / 

Ubbayoh pratibbQr giahyah samaithah Kryanirpaye // IV. 5 127. 

3 Sternbach, Juridical studies m ancient Indian Law I., 167. 

4 Sacred Books oI the Hindus. XIII. Allahabad, 1914 194 (verses 244 245) 
The verse is: 

Dutcn3hvanitaip ptdptadbai^akatji prattvadinam / 

DnlvS tS}^ tayoi cintyo yatbaihapiatibhOs tatah II 
Verse IV. 5.122 In the text edited by JlvSnanda it is. IV, 5.124 
5. The proper rendering should be • Having observed (the pblntiil) whose 
tights have been transgressed, (and) the defendant, who is summoned 
through a tsessenger, the king should think in terms of a suitable surety 
for both. 
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a sufcty, fails to turn up at the court, he (the surety) will produce 
him at the court or shall do his duty (in the form of paying 
the due or the penalty).' Jagannatha refers to a different notion 
according to which a surety for suit is one, who in a suit, 
while the party, plaintiff or defendant, himself is unable (to act), 
is appointed as the representative for pursuit or defence 
(vadanuvadaya). As per agreement, his victory or defeat should be 
treated as the victory or defeat of the party whom he represents. 
The king should exact from the party a letter of agreement to 
the effect that the victory or defeat of the representative should 
be treated as his victory or defeat.® (obviously the vahl represents 
the actual litigant). 

In short, the surety injitigation is intended for ensuring against 
absconding of either of the parties to litigation and for payment of 
the amount decreed or any fine that may be imposed by the court 
It is thus applicable to all types of litigation and not to that relating to 
recovery of loan only. Nevertheless it is a genuine instance of surety¬ 
ship and can give rise to indebtedness on the part of the surety. 

So far as the position of the sons of the surety in litigation is 
concerned, Devanabhatla directly states that as the surety in such a 
case^ agrees to pay the sum due or the penalty that may 
be imposed by the court, his status is like that of the surety for 
payment. As such the sons of the surties in litigation come under 
obligation to discharge the surety-debt of the father in the same way 
as the sons of the surety for payment.* In support of such a conclusion 


Atra vivadaya iti rpikad dhanam aprSpya dhamkena vivSde upasthite par3* 
jayabhixoh njikasya dhamkasya ca palSyanaSarnkaya raja yam lagnakaip 
cakie S3 vivadalagnakal caturtbab •. yab vadati yady ayam vtvade nopa* 
tisthatetadamayayamdarianlya iti anena sat kartavyaip tat karomltiva 

„ _ Vi»adabhaftgatijava. Folio, 127, Lines 28 35. 

ecit tu vivade upasthite siaktena kenacid vSdina prativadina tS v3dSnu* 
vadaya yalj kas cit pratiiudhir dlyate sa eva vivadalagnkab pratijuavaiit 
asya parajayena piatinidhidatu]^ parajayah jayena ca jaya^u Asya jayapatS* 
layau mamiva iti pratijSalekyam ca pratinidhidStur grhyate raj55 iti 
vyavahSra ity ahuh. 

Folio 128. Lines, 10-16- 

Here Jagannatha adds that the sureties should give their undertaking m 
their own handwriting or in that of another by the side of the deed of debt. 

Ibid F. 123. L. 16-18 

Vivadaptatibhuv5 tu 83dhvladhanatp dapijadhanam ca d5sy3ii)Ity aAgikrtalvSd 
danapratibhuvat sati sambliave sa ctadapyo’nyatha tu tatputta ity avaganta- 

SmrticandrikS. II. 352 
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Dcvanabliat^a refers to the text of Vy3ia, where it has been categori¬ 
cally stated that the sureties for payment and in litigation ace to be 
made to pay.* 


12. Sorely to (he oath—'ordcal. ^ 

The two teems lapal/ia and dtvya ate sometimes used in the 
general sense of ordeal, but in their restricted senses the word iapatha 
is used for oath while for ordeal the term divya is used.® ■ ^ 

Kau^ilya refers to suretyship in case of transgression of oath by 
the kings.* Among the writers on law KatySyana mentions the surety 
in oath (fapat/w)* and Vyasa refers to the surety in ordeal (dioya).® 
The duty of such a surety has not been specifically deteimincd 
by the ^SstrakHras. It may have been an ancient institution which 
lost its practical importance. Devaoabha^^a observes that the surety 
in oath is to be taken when there is delay in the execution of oatb*^ 
His idea appears to be that such a surety takes upon himself the task 
of producing the debtor and making him take an oath as demanded by 
the court. As such be is diiferent to a certain extent from the'surety 
for appearance, in which the responsibility of the surety comes to an 
end when he can simply produce him. Here the liability goes to 
the extent of making him go through the procedure of oath or ordeal 
as the ease may be. The word ahrte in the verse of Vyasa.^ which 
should be construed as diayc akfte may help to bring out the significance 


1. DlnavlJipriubburau dir/iu utpoUaksu uthX (udi). 

la Uic.Soituc»o4tiliv XU 352.. 

2. For dtioiutoni on oiJcaI». Vide D. C. SuUtr, The luecesioti of the 
hatui. Appendix. 354'376; P. V. Kane. Htitory of D baro jUatra. 111,361- 
373. 

Stembach in bU Juridical xtuJic* in ancient India Law, 1.168*169 ducusica 
the lutcty for ordeal in outline. 

3. A«bailma.VU.17.&, 

4. KiisSTina. 53^. 

5. VjrSu »i quoted in the S-nnicandnU. If. 3(7. 

6. ^pitbSra la{’ialicrabas}a'p iapatbaTtlaabc klryam. 

Sdirticandt.ia. IL 3t7. 

V’lJe alto VyavahltirpaSkia of Pfrlnrlcandta. 22^. 

7 Lekhyc'ln* dieye *i dlnapratrayaJatla’ie. etc. 

Vjlta quoted in the SsfticandtikJL II. 3f7. 
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of such a surety. It suggests that the utility of such a surety lies in 
the ease where the party undertakes to go through the procedure of 
oath or ordeal, which will take time to be actually performed. It is 
likely that the formalities in these eases, specially in the case of an 
ordeal, necessitates preparation. The surety therefore is taken on the 
one hand to ensure that he does not abscond by that time, and on 
the other to make the party take the oath or ordeal. It is 
quite possible that in ancient times court procedure came to an end 
in some cases when the defendant or plaintiff agreed to accept the 
opposite party’s oath or ordeal and the latter found a surety to 
guarantee his performance of it. 

Can4e8vara cryptically states that such a surety is for urging 
one (of the patties) to undertake an oath (or ordeal).^ 

Dr. Sternbach refers to the ^utraniiisara (Chap> IV. Set V. 
124, wrongly printed as See. IV. 24) and observes that *thc surety 
probably ^did not guarantee for standing for ordeal, but for telling 
the truth.* Sukra. accordingly declared that the surety bound himself 
by saying ‘he does not sweat falsely.** 

What we like to point out here is that the verse* referred to 
by Dr, Sternbach has no bearing on the surety in the oath or ordeal. 

JagannStha is clear on the point of describing the nature of 
a surety In the oath. According to biro, such a surety is demanded 
by the king (or the court) when it is felt that the debtor or the 
creditor has a tendency to abscond, apprehending his falsehood in 
case the trial by oath is executed. Such a surety gives the guarantee 
t at he will produce the debtor (or the creditor) so that he may pass 

clear out of the oath ; or that he will act in a way the patty would 
have done.* Thus acc ording to JagannStha, this sort of surety 


2 yo5a lajnakah...... V«Yadarat5kara. 41. 

Sternbach. Juridical studies in ancict Indian Law. 1.169. 

.hy anenayam ca vrttiman / 

Astiti na ca mithyaitad aflgiVuryad atandntah // IV. 5.124. 

Z 7‘lu V" T ’.wearing’ as translated by Sarkar 

Accepted by Sternbach). It should mean •acceptance’, ’admittance* etc. 
verse should refer to the auxety for confidence. 

Sw iapatbasya kartavyatve ^vasmm mubySpraka{anani 

alokya palayanam icchantaip dhamkam ra.kam va alokya lagnakam yaip 
vSVlfA* yajuavalkyavacanat sa fapathalagnakah paScamah. sa eva brute 
ya^ (th5) yam rcikah sapathc uttltflo bhavati tadanim nukam upastliSpaya- 
miti tatkarma karomiti va Evaip dhanikaUgnakapakScpy avagantavyam. 

Vivadabhafigarpava Folio. 127, Lines 35-4. 
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partakes of two characteristic', that of the surety for appearance and 
that of the surety in litigation. 

It may be concluded from the discussions made above that 
the surety in oath or ordeal is demanded by the court whenever 
there is possibility of delay m the execution of the oath or ordeal 
as decided on the nature of the case, and the responsibility of the 
surety consists not only in making the party appear but also m 
making him go through the oath, failing which he is under the 
liability to pay the debt. 

There no direct rule m the iastrus regarding the obligatfon 
of the sons of the surety in oath or ordeal, but Devanabha(|a 
has a suggestion in this respect. About the pramanapratthhii and his 
liability he observes that such a surety comes under obligation to 
pay the debt bimself if he fails in his duty. The sons of such a surety 
are not to be made liable to pay, the argument being that in the 
agreement of the surety there is no mention directly of the payment 
of the debt by the surety. (We have pointed out before that accord¬ 
ing to Devanabhalta, a direct agreement to pay the debt by the surety 
makes the surety and the son liable tor payment of the debt, vide 
8m CII, 352) The concept of pramonopratthhu as mentioned by 
Devanabba^^a, in connection with bis interpretation of the verse of 
Vyasa, indicates that the surety for document and the surety m 
ordeal belong to the category of pranianapratthhu * It may thus be 
stated that in the opinion of Devauabbatta the sons of such a surety 
arc not liable for the surety-debt of their father. 


13. The responsibility of (be co-sarcllcs. 

While writing on the desirable qualifications of a surety, 
Katyayana obser\es that one^of the them should be the ability to 
pay the money in dispute to the creditor and fine (if any) to the 
king ® In elucidation of the same Vacaspatimiira hoMs that ‘the 
acccptarcc of the surety leads to the success of the creditor's suit, 
which implies that the surety has the capacity to meet the demand' 


1 StoritcandiikS I! S17 
2. KStrSjana 116 
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if necessary,' (i.e the possibility of litigation was taken into account) 
As the creditor always looks to the safety of his investment it may 
be presumed shat he may demand from the debtor more than one 
surety specially in the case where the loan is of great value* Our 
iastrakaras have discussed the question of the responsibility of 
the co-sureties.* 

In the opinion of Yajfiavalkya, if there are more than one 
surety, they should pay the amount proportionate to the share. 
When however they are bound jointly and severally they should pay 
as the creditor desires.® 

The part dhanikasya yatkaruct* indicates that the creditor is 
at liberty to demand his loan from any one of the sureties. In 
such a case the surety from whom money is demanded, is under 
liability to pay the entire amount and not his own proportionate 
share only.* The interpretation of this part by Vacaspatimisra is 
different. According to him such liability of the sureties will arise 
when at the time of transaction the creditor makes specific stipu* 
lation like that *the dues are to be realised at my pleasure from 
any one of the sureties and 1 shall not try to bring you together 
(bind you iointlyV,® The same idea fiuds place in the text .of 
Vifiju. Narada also expresses the same view.* He uses the ex- 


1. Vivadacintamain. 14 The translation is by G N Jha Vide Vivadacin- 
tamaai (Gaekwad’s Oriental Series. XCIX), 24. 

2 Stcrnbach. Juridical studies in ancient Indian Law. 1.195-197, 

3. syur yadi svarpsairdadyub ptatibhuve dhanam / 

Ekacchayaintesv e?u dhanikasya yathaiucl // Y5j, II. 55. 

Th. lus been e.pUined by v’uBan.ivar. the case 

tthetc each auiety is individually tesponiibile for the whole debt in the 
same manner as the debtor is . 

EkMchaya5nte?u pratibbuju ckasyadbamarpasya chaya sadrsyarp tSm 
taihadi Adhamatno yatha krtsnadravyadanaya stbitas 

MiaktaZ" Y- ,7 r; '‘fi*«*'l“vyadanay. sth.tdb 

V.vada Fotidenucal interpretation vide Sm. C. II. 355 . 

VivadaratnSkara. 44 45. ViySdacintamsn,. 14. 

explains • AtaS ca dbaniko vittadyapeksaySrii svarthaip yaTp 
pta.the„tesaevehrtsnentdapy.b„5.p!.Pj, „„V5j.n.55 
it. 0^1° "WeteW yasya tasyap. patSve Brhyab. 

La . *“ WM tatvam dadat. tathi 

tatta yah laScit. Vtvadacmtamatii, H 

6. VI. 42. 

7. Nirada, IV. 120. 
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prcssion *yathak>'tam\ which indicates that the sureties in this case 
should pay their share according to the agreement. 

Vijnanesvara explains that this principle should be applied 
m the case of all of the three sorts of sureties mentioned by 
Yajuavalkya ** 

On the question of the liability of the sons of the surety 
who undertakes joint and several liability, we have from Bphaspati 
the rule that the sons should pay the whole amount of debt when 
such surety-father is away from the country. If however, the father 
be dead the sons are to pay the proportionate share of the father 
only and not of other co-suretics.* He has another verse of 
identical meaning ® These two verses m almost the same form 
ate also mentioned by Katyayana * 

This direction that the sons should be made to pay the 
whole amount of debt when the father is away, and the propo¬ 
rtionate share only when he is dead, cannot be sufficiently acco¬ 
unted for There is no clear suggestion from the commentators 
and digest-writers on the first point. VijSanelvara holds that 
such a son may be made to pay the whole amount if the creditor 
so likes.^ Devanabhal^a has the same approach to the question ^ 
The idea appears to be that such a condition was perhaps taken 
to be implied in the agreement itself, the nature of which has 
been pointed out by Vacaspatimisra The son in this case might 
have been treated as the true representative of the father 
and the interpretation of Devanabha^a shows that m the 
absence of a desire on the part of the creditor to demand the 
whole amount from such a son, bis (son's) obligation is to the 
extent of paying the proportionate share of the father without 
interest * He allows one concession to the sons in the form of 


5 Evarp dar^ane pratyaye ca on Y3j II 5> 

1 EkacchSySkrivp satvatp dadySt tu pro'^ite sutah / 

Mrtc pitari pittoiplarp pararo^ip na kadScana // Orbaspati X 112 
R Brhaspatr X III 

3 Brhaspati X. ll2a}Clt;3y3n3 537 Bfhaapatl X III«KSty3yana 53S 

4 dhanikccebayS sa farrarp dSpyall Commentary on YS; II 55 

5 Ecac ca dbamkeccMySrp proSitasya putro mahyapi dadySt Ity evatpvidbdySip 
iaty2rp S3r%adanaTldh3naip dra^t^vyam Sm C 11 356 

Vide aijo VyaTabaraprakaia (M) 252 

6- Asatyaip tu dhanikecchaySni pitmpiam aprayrJdhikaip profitaputro dadySd 
jti caTajantay>'am Sm C It 356 
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payment of the whole amount of such surety-dcbt of the fethcr 
without interest. This he does on the basis of the statement of 
Bfhaspati that a son should pay the debt of the father without 
interest.* 

The second part of the rule of Bphaspati may be explained 
by the normal rules guiding the liability of the son of a surety* 
As this surety is of the type of the surety for payment* the 
liability of the sons arises on the basis of the directions ofManu 
Yajiiavalkya and others, Here Devanibha(ta directs that in the 
case of the death of such a surety-father, the liability of the 
son is to the extent of the payment of the proportionate share 
without interest. He is not under obligation to pay the share 
of others even if the creditor so desires,* Here in the Sarasvatlvilaia 
It has been stated, perhaps reasonably, that the son should pay the 
interest also.* ‘ • 


14. The desirable qualities of persons lo be selected as sureties. 

As a surety is one of the securities, it is desirable that 
before accepting a person as a surety the creditor should take 
into account his suitability* for being ragirdcd as a surety. 
Principally such suitability of a surety is judged in the light of 
IS capacity to meet the demand of the creditor if necessary- 
irt v j een stressed by Vacaspatim^ra.* The sSsfrahorns’mainly 

^ ^ ® question from two different angles of vision. From 

In persons who arc regarded as unsuitable 

to become sureties, it miy be stated that they were placed un- 
enarfru Soffle Ete regarded as unsuitable because of their 

oer-snns Jp with the debtor or the creditor, while other 

were excluded from the list of sureties because of their 


sarvatM 'putrenapi samaip deyam 

vrasatam paurw' J’blTSr”"”'’*' 

3. Sarasvatml5sa, 250. 

4 Stambach. ^ 
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possessing certain characteristics which render them undesirable for 
the purpose of suretyship- 

The question received attenttion from Kaufeilya but one of his 
directions is couched in an ambiguous language. He directly states 
that the suretyship in the case of a minor is inchoate The 

other rule which literally states that ‘there shall be no other su¬ 
retyship' is difficult to be explained.’ 

Yajfiavalkya declares that so long as they remain unseparated 
in their interests, there can be no relationship as suretyship among 
the brothers, husband and wife, and ^ father and his son.* The 
reason evidently is that in the state of their remaining undivided in 
their interest, these persons share a common property over which 
they individually have no absolute right of disposal- Suretyship 
sometimes may end in payment of debt of the debtor and as such 
these persons*^ are to be regarded unsuitable as sureties. This point 
is explained by VijflJnelvara.'* 

Vi^nu, as quoted in the Sarasvattvilasa gives expression to the 
idea that mutual transaction ofsuretyshlo may be treated as indica¬ 
tory of divison-* In other words, it is recognised here tbet among 
the undivided ones the relation of suretyship cannot be accepted* 

Narada refers to the question of suretyship between the 
brothers and observes that it may be mutually performed by the brothers 


1, Asltarp bSlaprStibhSvyam. Artbailstra HI 11 16 

2 Na prStibMvyJm anyat. Ibid. Ill II. 15. 

II it Is lead with the previous rule (III It. 14) it may mean that other types 
of suretyship like that for appearance etc (cf YSi II 53) were not given 
proper recognition in this rule. This is the suSgeition of Kangle. (Attba. 
lustra 11.262). Sternbach suggests tbatthe two rules. Ill II. 15 and IIL II. 
16 may be taken together to mean that'a minor at surety in ineHicient, no 
suretyship is admitted for him-’ J S. A. 1.1— 1.189. note, 60. Prof. Derrett 
suggests the meaning as :'suretyship operates in this way only (ue in the 
abence of debtor, his heirs ora co-obligor).* (Suretyship mIndia the 
classical law and its aftermath*, paper unpublished. It was kindly permitted 
by him to he ucihscd). 

3 DhratptSm atha dampatyol} pituh putraiyA caiva hi / 

PrJtihhavyam roirp sikjyam avibbakte ns tu smrtara // Yfij, II 52. 

4 Apl tu pratijiddhaip iUh2faoadbanatv3t praiibbavyasSk‘iitvayob pakee 

diavySva^natvSt Tpasya chralyaptatideyst^&t. onYS) II 52. 

5 Kfayavikr3y3...pr5tibbavya......paratparalfrtaip vibh3g3pctut itl. 

ViSQu as quoted in the SoraSTatlvillsa. 440. 
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who are divided and not by unseparated ones.' By way of cla 
rification he states that if such transaction takes .place between 
them, the presumption is that they are separated in their affairs 
even if there be no written record to that effect.® 

Brhaspati presents a list of persons who arc absolutely unsuitable 
for being regarded as sureties. They are : the master, an enemy, one 
under arrest, one on duty, one who has been penalised, one who is of 
doubtful character (one whose life is in danger, as interpreted by 
Vivadaratnakara, 39), one who is sharer in the family property, one 
who is under perpetual pupilage, one whe is in service to the king, 
one who has lost attachment for wordly affairs, one who has taken a 
vow, one who is poor, a minor, an old man, a woman and a diseased 
person.* Deva^abha^ta rightly points out that in certian cases it is 
difficult on the part of the creditor to realise the loan.* 

Katyiyana adds in the list some persons like one who is unable 
to pay the amount due to the creditor and equivalent fine (if any) to 
the king, one whose father is living, one who is guided by bis froward 
will and not by any consideration of the cirsumstances and one whose 
antecedents are not known.^ 

Sternbach in his critical analysis of the list of persons mentioned 
as not suitable ^fot being considered as surety,® has classified them 
under several groups. 

In short, it may be stated that the iostrakaras bad in their mind 
the concept of a surety, who is not dependent to any person (therefore 
can act independently), who is well-known (therefore is not expected 


SakSitvaiji pratibhavyam. 

VibhaWta bhiStarah kaijriit na.ibhaltj ptatspatam // Naiaja. XIII. 39. 
Ibid XIII 40 

SvaminFuniruddhadhikrtadar«Jitas8msayalj rikthimatrantavasayirajavrttavl' 

taiaiavratidatjdtabalavrddhastrirugnanapratibhuvab Brabaspti X 79 

Vide here the notes by Renou. E, V E P. XI. 95. 

Svamyadau dhanas.ddher duskaratvat (svamyadivyatirikto grahyah). 

Msi 1 . jv . Smrticandnkd. IL 318. 

Naiakto dhaniue datum damjaip tajne ca tatsamam / 

Jivan vapi pita yasya tathaivecchapravattakah / 

Na.i,a5to gi.hlt„yah pmibhutv.fa.jita pau U Katyajani 116. 

Vide also verses. 114-115. 

For cxpI.maBon ol the ten. used in the vette. vide the notes byP.V. 

Kane m his Katyayanasrartisaroddbara. 137-138 

For -mhapramrutia- vide Jajannatli. (Col D.j I 227-228) 

J. o A. 1. L, 174-179 ' 
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to deceive the creditor), who is not connected by relationship to 
cither o! the parties andabove all who is possessed of wealth sufficient 
to discharge the debt, if necessary Evidently he is expected to be a 
man, who because of his soundness of pecuniary position and intergrity 
of character may command confidence of the creditor The condition 
that a person who acts according to bis sweet will should be regarded 
as unsuitable as a surety, stresses importance on the point that the 
surety should have reputation for responsible conduct It has been 
rightly observed that ‘though the surety must be independent and thus 
capable of doing his duty without any one else’s consent, ^e must not 
be so independent as to have no regard for God or men, so as, for 
exmple, to disregard his obligation to the third party or overawe the 
court or otherwise bring the legal system into contempt’.^ 

It may be mentioned in this connection that commentators and 
digest-writers have attempted to add certain points on the question 
relating to suretyship VijuSnesvara, while commenting on the rule of 
Yajuavalkya (II 52) observes that suretyship may be accepted in the 
case of brothers etc. even in their uuseparated state if mutual consent 
IS taken * The same idea has been expressed m the Sarasvattvtlasa * 
Casde^vara by way of summarising the implication of the direc¬ 
tion of Katylyana (verses 114-116), ovserves that the person on whose 
death there is no certainty of realising the money should not be taken 
as a surety.* There is no doubt that the list suggests that the surety 
of payment is in view, yet the text of Katyoyana shows that surety¬ 
ship is not restricted to loans because the text expresses generally 
*for any purpose', as suggested by JagannStha.® Jagannatha comes 
to the conclusion that *from the full sense of law, he should be accep¬ 
ted as surety for any purpose, from whose suretyship no breach ol 
of respect, natural affection, or tender regard, need be apprehended 


1 
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J D M Derrctt Sutetysbip In Indu the claiaal Lav asd itj aftcraatb. 
(unpublished paper), 

Paraspatinumatja tv avibbaktanSm api pr-ubUrySdi bhevicy ers- 

Mitaij-arS ooYS; 

Satasvatlvilasa 440 

JagannStha also haa the lame siev Vide Col Dig J 230 
Yasmin mrtc dhanaprdpnvurai!? na bharat: /a pratibhur « ^ 

ctatiatparyakafi cedaiji \ti a32*vfi^ ' Viriiio=*^ ~ 

Col, Dig I 225. 
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and froni whom, or from the debtor, the sum may be subsequently 
recovered’! 


15. The obligation of the debtor fo the surety, 

A surety undertakes the responsibility of performing the act«, so 
to say, of the debtor and in all the four principal cases of suretyship, 
as we have already seen, the acceptance of suretyship may result m 
his payment of the debt of the debtor It is quite proper that there 
should be law to sec that the surety may get back his money he is to 
pay actually on behalf of the debtor 

The question relating to the obligation of the debtor to the 
surety” IS raised by Yajuavalkya According to him if the surety is 
publicly made to pay (the debt of tbe debtor by the king), the debtor 
should pay double the sum to the surety • The double repayment 
looks like a penalty But perhaps it is repayment and compensation 
assessed in the same way as interest Dhctrma sees interest as usury 
and not commercial profit This rate of YaiSavlkya is to be understood 
in the case where the surety had to pay in terms of money This point 
has been pointed out by Vijfianedvata ‘ This is more clear from his 
other direction that female slaves and cattle delivered bya surety must 
be made good with their offspring gram should be repaid thrice the 
quantity, cloth is declared to be quadrupled and liquids octupled ‘ 
r a the point that the question of the payment 

of double the sum to the surety by the debtor will arise when the 
surety is prc<sed by the creditor to do so' The same view in 
almost eaactly the same language la held by Natada ’ The word 


Col Die 1248 Translation,, by Colebtooke 

h!' H ' ‘mdies in ancient Indian law 1 182 186 

He d„ n.,e. ihi, ,„e,„nn „ ouUine 

rtanbhilTda vl Dbimaiastta III 438 

natibho, dapitn yat tu pralsiam dhanme dbaram ! 

Dvisnn!^pratid5,a.,amnnliaou, atadbbavel/; Yai II 56. 
Etac c bireoyavisayan, Commentary on Yarn 4 

^mlatil, ttripaSuSv eva dbanyaip tn,nnam eva ea / 


& Yam 


Mma.,1, ttripaSuSv e»a dbanyam tnennam eya e. / 

Yam artham pratibhOr dad,ad dbanikenopapid.lah / 

Ruikas tarn watibhuve rlv.e..«„« _. 


I y dhamkenopapiditah / 
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*upap~t^tta' in the text of Visnu suggests that the rule prescribing pay- 
memt of double the amount to the surety will not be applicable m the 
case where the surcy is not pressed for payment (but he pays it 
voluntarily). This point has been explained m this light by the com¬ 
mentators and the digest-writes, as we shall have occasion to see. 

Bfhaspati directs that when a surety being harassed, pays a 
proved debt, which he has vouched for, the debtor should pay him 
twice as much, after the lapse of a month and a half.* He clearly 
states that the surety cannot claim a sum twice the amount paid by 
him when such payment is made in the absence of any demand from 
the creditor ^ Bfhaspati has a direction like this. 'Should foolish 
sureties in good faith pay the debt, though not rquited to do so. or 
on being required to pay a different debt, how and from whom can 
they recover that sum Candesvara introduces the verse of Bfaha- 
spati by stating that if an arbitrator or intermediary knows of such 
a payment by the surety, then the surety may claim it rightly from 
the debtor. It is advisable therefore that such payment by the surety 
to the creditor should be made with the consent of the intermediary * 
The exact meaning of the verse of Bfhaspati i$ not clear, but if it is read 
in the context of the text of KStySyana (verse 540), it appears that 
Brahaspati in this verse directs that the surety may be in difficulty 
to realise his money, paid as such, ifitispaid by bim when not 
demanded by the creditor (or advised by the arbitrators). 

I^tySyana shares with Byahaspati the verse which directs pay¬ 
ment of twice the amount by the debtor to the surety after a period 


1 PratibhSvjrafp tu ro dsdjac pujuati pratiHiavitati / 

Tnpaks^t paratati soicham dvigunaip labdhum athati// Ofhaspaii X 83 
JagannScha observes that the cause of doubling tbe debt is the oITencc com¬ 
mitted m not unmediatcl; paying It. CoL Dig I 2o6 
2. PratibbOva tu yad dattam apr {em dbanam / 

Dvijunarp na pratibbuve ptadvyam tu // Bfabaspati X 86. 

De\aQabhaUa refers to a text os Ucatbya in almost the same language 

Srarticannnka, 11 358 

3 SadbutvSc cen mandadhiya dtidyur abba itdb/ 

TadanyadSpltSt;! kasmSl labbcnps te fcatharp punab// Bfabaspati X 83 
The text appearing in (65) is of diilcrcnt reading 

The translition is by JoUy S D E XXIII 323. 

4 Etac ca ptatibhukattjkaiiidhanadinafpciadhyasahasya vacanSt kjtaci fU'ka* 

pSrfre dbanagrahaQSya k^anum iti taadbjastbe abbidhSya tadbhi a^.na 
klryao “kad aha bihaspatih ... Viiadaratnikara 46. 
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of three fortnights * He states further that the surety is entitled to 
get an equal amount, which has been paid by the surety on behalf of 
the debtor, when such an amount is duly demanded (by the creditor) 
and which is proved by the witnesses (and the like) ® In other words, 
a simlc demand, if proved satisfactorily, gives rise to a simple claim 
agaist the debtor, but where the surety is himself put under pressure 
by the creditor he is entitled to claim double the amount by way of 
satisfaction of his claim Whether ‘double* really meant double in 
in practice we have asolutely no means of determining from the 
materials at our disposal 

Vijuanesvara in his commentary adds certain points by way of 
explanation of the verse of YajSavalfcya (II. 56). He points out that 
the surety is not entitled to receive double the amout when he volun¬ 
tarily oS'ers to pay the debt with the expectation of getting double 
the amout ^ In other words, he must not hurry to pay the creditor 
in order to claim the special benefit allowed by the law to the sureties 
who have been forced to pay due to the debor’s default He further 
adds that the debtor should not make any delay in the payment of this 
sum to the surety * In his view, if the sons of the surety are made 
to pay the debt of the debtor (in the absence of the surety-father), 
then they are also entitled to receive double the amount." 

Vijlianeivara raises an interesting point here with reference to 
the payment by the debtor to the surety in this way. His point is that 
the surety undertakes to act as a surety out of affection, sympathy, 
ftien s Ip and the like and as such any payment on this account may 
be^ regarded as a payment out of friendship (mtxdatta) Such a 
pritidatfa-amount cannot get an interest before it is demanded. As 
such the direction of the payment of double in this case appears 


KatySyana 539—Bfahaspati X 82 

Y.wartbe jad dattani v.dh,n3bWh.taaa tu / 

Hljibhit bhay.tetuiva piatibhm ut aamapauyat II katjayana SJO 

Doth Davapabhalla and Cawjrfvara tatop.tt the atord tat inthevettea. 
the equal amount Sm C 11 357 Viv rat 46 

. na puciar dvaigucyalobbena avayam upaitya dattam ^ . 

T* , — Commentary on Y3j 11 56 

Taccak5Iav.c5amanapei?,a,adyaeyadyt|u9atil ddtavyatii vacanarambba- 

eamarthyat. Ibid 

PratibbO, tatputro vS Ibid 
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contradictory to the statement of Katyayana (505).* The reply in the 
form of solution in this case comes from Devapabhatta. According to 
him such a provision should be treated as a special case on the 
strength of the direction of the SaslrakSras 

Ca^^eivara refers to the text of KatySyana (540) as it has been 
commented on by Graheavaramisca.* According to the view referred 
to, anything paid by the surety for the appeasement of the creditor, 
should be paid by the debtor.® The position has been explained by 
Jagannatha in his l^ivadabhaftgarttava. According to him, such a 
provision of KStyayana should be applied in the case where a consider^ 
able amount of time having elapsed after the stipulated period, if the 
creditor intends to approch the king (for recovery of loan) and if 
apprehending punishment the surety appeases him by payment of 
money and discharge the debt. In this case he shall receive back 
the exact amount and not the double** 

The conclusion in the light of the discussion made above is that 
the ittslrafeurns make provision foi the payment of the sum by the 
debtor to the surety, who has already paid on bis behalf. If the 
claim by the creditor is simple and the payment is made on that 
account, he (the surety) may get back from the debtor an equal 
amount of money. But if the surety is made to pay under pressure 
by the creditor, he may claim an amount which is twice the sura 
paid by him to the creditor. The limit relates to hypothetical interest 


2. ViJe bis commentorr on YSj. It. 56 

2. Yadyajii prSycna ptlcyau a pratibbOr bbavati, na ca piludatte vrddliir asti, na 
ca dvaisunyam GtSvati, kfllc dbannyaip bbavituta aibati. tathSpi ^acanbalSt 
tuvaip bbavi'^yati. Sis. C, 11.357. 

3 Crahcivaramlirats tu yafpSitbe ycna yad dattam itySdi pratibbu>3 dbamka* 
samajh3n3ya yad anyod apt dattaip * 7^1 tad apt t;na fQikapSrtvc grahlta* 
vyam ity artbc'vatSruam idam. VivSdaratnSkara, 46. 

* It may refer to Grahetrara and Mitra 

Vide here VivadacintamaQi: tatUnyad opi vyayitaa dravyam Tpyaitbe 
pratibbuvX rnind doam. p 14 

4. Atra erahelvaramiliati! a\adbikillottara7p babuk.tlc’ttlte dhansko yadirSiisa* 
mlpaip tantum iccliati. pralibbOs tu dap^abhajSt dlanavyaycna panto'^ja 
tnam fJlwyau latta pamoyiksn api dbanarfi pratibhDt adhamatpSt 
pillpnjyat.klrp tu saraan eva na tu dvigujjaa »*73Jlbal-arn eva kStySyana- 
^acan3tnahu^t ^ 

VnaJalhaftjSreaaa Fotio. 137. Unas 37 42 and Folio. 133. Line*. 1.2 
CoLPi?L2M 
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and where the original debt was of commodities the other fasinc limits 
are to be applied. ' 


16. Concessions fo be off'ered to the sureties. 

The sastraliaras did not lose sight of the fact that the sureties may 
get involved in sufferings for the cause of the debtors. They did not 
forget to look after their iterests to a certain extent. Brhaspati (X. 76) 
and Katyayana (532) as we have noticed already* prescribe that 
the sureties should be granted sufficient amount of time to find the 
absconding debtor. This apparently is meant for being applicable in 
the case of the surety for appearance (Katyayana. 532-533), but this 
principle may reasonably be extended to other cases of suretyship also. 

Bfhaspati (true to the spirit of the-iSstra) directs that the sureties 
should not be pressed very hard for payment and that they should he 
allowed to pay the debt by instalments. It has also been distinctly 
mentioned that while the debtor is willing to pay the debt the sureties 
should not be pressed for payment.* Similarly while the debtor is 
present, the surety for appearance should not be asked to pay the debt. 

^ This shows the spirit of the rules that in view of the peculiar 
situation in which the sureties may be placed, they should be granted 
all the possible facilities so that the payment of the debt of the debtor 
may not be very hard for them,* 


17. Records relating to surefysbip. 

So far as the epigtaphic and other records help us to know 

the position of the sureties in a transaction of debt, it may be stated 

in general that sureties were demanded even in the cases where 
pledges were given as security. Thus in the Jaunpur Brick-Inscri- 


naniyojySb v.dbj, p„t.bhu.5ra uyam// 

The *ccondlmeofthe%er,..b,. V. . , Brabaipatl. X. 8L 

tbe followine CT9 c «*plajncd m the VivadaratnSkora in 

!. , P-«- 

. Juridical jtudies la ancient Indian Law, 1.180-162. 
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authority of the document, abandoning all complaints and pursuing 
entirely the custom of the sureties ' 

In the Lekhapaddhah there arc also other documents where 
independent of any pledge there is mention of the sureties Reference 
may be made to the document (recorded at page 21) where there is 
provision for two sureties. The same is the case with another 
document (see Lekhapaddhatt 33) ® 

In these documents the general condition that has been 
impressed is that the surety should place himself under the «ame 
obligation as that of the borrower In that respect these documents 
agree in spirit to the sasinc directions regarding the sureties 


18. Summary. 

In this chapter an attempt has been made to make o study of 
the first form of security, namely, suretyship. Different questions 
relating to suretyship have been placed under separate sections in 
the chapter In the first section discussion centres round the 
meaning of the terms prattbfdi, avastha, and lagnaka, which are 
employed to convey the sense of a surety In the section that 
follow*, the different forms of sureties have been studied m general It 
has been shown that besides the common forms of sureties as those 
for appearance, for confidence, for payment and for delivery of the 
debtor s property, the sastrakaTos recognise the surety for delivery 
of pledge, surety in litigation, surety m the oath ordeal, surety for 
document, surety for work, surety for proof as also the special types 
under the designations o(adhtpala bhunjapaha and pratyarpdka Some 
of them have their sub-varieties also In the following sections 
special study in different aspects has been made of the sureties indi¬ 
vidually for the first seven sorts mcnioned above. The responsibility 
of each type of surety and the sons in the absence of the father-surety 
has received special consideration m each case. 


1 Atrarthe ravSiTi parityajya pratibhwim acSraip kevalarp ca vidbSya fidhipSla 
pra i u jr vyavahSrakasya patiamiaena »opakjayajavySjakadramnj3ij5»n 
niffaBiati kSryab Ibid 21 

^ recorded in the Lekhapaddhati pp 

form the transaction of a ealc) 33 

1 the son places a surety in a case where he takes money 
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Next comes the topic on the responsibility of the co-sureties. It 
has been shown that if there are many sureties they must pay propor¬ 
tionate to their share, but if they accept suretyship jointly and 
severally the creditor may demand it from any one of them in full if 
he so desires. The sons of the second category of surety should pay 
the entire amount if the surety-father is away from the place, but in 
the case of his death they should pay only the proportionate share of 
the father. 

The section that follows is devoted to the surety of the desirable 
qualities of the persons to be selected as sureties. Stress has been 
laid principally on the finanical resources, independence and integrity 
of character commading confidence. 

The question of the obligation of the debtor to the surety has 
been discussed in the next section. The conclusion arrived at is 
that in case of simple payment of the debt by the surety the debtor 
is to pay him the amount, but if the surety is pressed for payment, 
the obligation of the debtor is to the extent of paying twice the 
amount. 

In the next section has been discussed the question of concession 
to be offered to the sureties. They are in the form of granting of 
time for tracing the absconding debtor and payment of the debt by 
instalments. 

The concluding section deals with certain records regarding 
suretyship. 



CHAPTER V 

Security II 


FLEDGE 
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Important contributions on pledge In published 
books and journals 

Thomas Strange, Hindu Law, I, (London, 1830), 288-292 He 
refers to the conclusions of the sastras on the subject very briefly 

Rash Behary Ghosh, The law of mortgage in India, (Calcutta, 
1877) Dr Ghosh principally deals with court-cases relating to 
mortgage and hardly refers in original to the sojiric tests 

K M Chaterjee, The law relating to the transfer of immovable 
property, (Calcutta, 1890), 346 408 He refers to the rules of dharma- 
iastras in pp 346-347 and subsequently presents comparative study 
of the contract of pledge as is traced in other law« 

J Jolly, Recht und Sitte (Strassburg, 1896), translated into 
English by 6 K Ghosh under the tide of Hindu law and custom, 
(Calcutta, 1928), 219 221 Dr Jolly refers to the sastuc laws on pledge 
in outline only 

I H Wigoiote,‘The pledge idea a study m comparative legal 
ideas II,’ in Harvard Law Review, X, no 7 (1897), 416 417 In his 
comparative study on the question of pledge the author makes refe¬ 
rence to some of the conclusions of the Hindu law-books 

Pnya Hath Sen, The general principles of Hindu jurisprudence, 
(Calcutta, 1918) 176-202 The author is analytical in his approach 
but he does not go deep into a detailed study 

K P Jayaswal, Manu and Yajuavalkya, (Calcutta, 1930) 210 
216 He simply refers to the general rules as traced in the smitis 

Ganga Natha Jha, Hindu law m its sources, I, (Allahabad, 1930) 
152-177 Dr Jh» collects the fosfrtc materials on pledge in a syste¬ 
matic manner but does not discuss them critically 

Miranjan Ray, 'The ancient Hindu law of pledges and bailments 
m the Journal of the Department of Letters, Calcutta University, 
Vol XXXll (1939), 1-120 His approach to the question is systematic, 
but IS neither deep nor detailed 

Mati Lai Das, Hindu law of bailment, (Xhulna, 1946) 231-259 
His discusion is systematic but concise 

P V Kine, History of Dbarmalaitra, III (Poona, 1946), 247-435 
In Ins treatise he presents m outline the relevant points relating 
to pledge 
27 



1« Pledge—Adhi or Baodhaka 

Reference has already been made to the observation of Brhas-* 
pati (K 5) that the creditor should invest money as loan after 
accepting a pledge from the debtor^ sufficient to covet the amount 
of the loan We have also referred to the direction of Narada (IV, 
117), according to which a pledge or a surety has been declared 
as intended for inspiring confidence in the mind of the creditor in 
respect of the recovery of the loan ' 

The act of pledge or mortgage is understood in the sense of a 
transaction m which the debtor, with a view to create conddence 
m the mind of the creditor, hands over to him an article in his 
possession either for enjoyment of its usufruct or for simple 
possession The idea is that such article is to be redelivered to 
the ownet (debtot) when the purpose for which it was delivered, is 
served 

To convey the sense of pledge, two terms are used m the 
iharmaSastras^on^ is adhx^ and the other is handhaka ’ 


Meaning of (he words adhi and bandkaka 
Several attempts have been made to find out the meaning of 
the word ^hi and it may be supposed that the use of the word 
handhaka is of late origin Narada explains the meaning of the 


1 The word v Srairthha as used by Natada m his expression Vfsrambhaketu has 
been intetpieied by Cap^eivaia as prajuttarijatprapUviSvasab 

Vjv rat 6 

2. The word adkt finds place m tfaeRgVeda (X 109 3) and m the Atbarva 
Veda (V 17 3) It may convey the meaning of pledge in both the cases 
Vide 

K F Geldner Der Rtgveda III p 331 
K. P Geldner Der Rigveda in Auswahl p 23 
H Grassmann W Z R pl78 
M Mayrbofei K W A p 74 
Atharva Veda Tr by W P Whitney Vol I p 248 
R L Turner C D I A L p 53 
3 Vide M Mayibofet K W A p 407 

M Monier Will ams A Sanskrit English Dictionary p 721 
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word Tidhi on the basis of its derivation. According to him it is 
called so because in it a title is given to the creditor by the debtor.* 
His idea is that the person who had no authority over the object 
is given the authority to take it under his possession (to use it or 
to place it under custody). This is what AsahSya suggests in his 
interpretation.* Vijuaneavata puts it more precisely to refer to an 
object on which the creditor is made authorised by the debtor for 
creating confidence in his mind in respect of the object (the sum) 
that is taken by way of loan.* In the Vyavaharapraliaia^ of Pfthvl- 
candra, the Madamratnapradipa^ and tlie V^'avaharaprakUia^ of 
Mitramiara, stress has been given on the meaning of the root dha 
having the sense of placing (sthapana). 

In the Smyticandfika it has been held on the basis of a text of 
Narada* that bandha is to be understood as the object that is placed 
with the common friend of the debtor and the creditor (i. e. stake¬ 
holder), by the debtor, for creating confidence on the part of the 
creditor.® The same idea in almost the same language has been 
expressed by Mitramiara, who almost certainly bad the text of 
DevapabhaJta before him.* 'The agreement of Northern and Southern 
writers, as these two ace, is of interest. 


Adhiknyata ity adhih. IV 12i 

Apy adhaninS 8amfaandh2dbik3tam Snlyatc jty adhih 
^ ^ Commentary on NStada. IV. 124. 

Adhir nSma erhitasya dravjasyopari visvasSttham adhamaracnettamanio* 
dhikrjyate adhjyate ity 5dhib 

_ ._ MitSksara on Yaj II 58 

atia It namadhamaraena grbltasya dhanasyopari pratyayartbam utta- 

manje yad vastu adhiyate sab. Vy. P (P). 214 

.uttamarpe dhlyate stbapyatc ity adhih. M R. P, 145. 

.grWtadravyanimittam yan nikatc sthSpyate bhGSapadi sa ticyate 

. ‘ Vy.P. (M).234. 

his text js traced neither m the Natadasmrti (Zd by Jolly) normtbcN. 

M S(mtheT.SS). VideDhamakoda. Vyka.647. 

a y evam adhir eva handhaka itihocyate katham taihi putvastnin vacane 
bandhamvaitibhedenoktamncyate tatta bandhapadasya yo vivaks.tarthah 
sa 1 naradcnadatiitah-'mksepo mitrahastastho bandho visvasakas smrtah’ 
« I. ttamarpadhamaiijayor yas sakha tasya pa*sve nik?iptani evadhamarpa- 
dhanam uttamattjavi^vasartham adhamamenopad.stam bandha k. gjyata ity 

V, ^ Sm.C.Vy.kan.318 

Vide also Kane, H. D S III, 419. note 681. 

Vyavaliacaptakasa. 224-225. 
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The text of Ca^i^esvara, as it appears in the printed edition, 
conveys the idea that both the words, adhi and bandhaka should 
refer to the pledge of usufructuary type.* 

Prthvlcandra taVes the word band/ia in the sense of the p’edie 
for custody as distinct from adkh which according to him should 
stand for usufructuary pledge.® 

Vacaspatimiara has the same view as that of Pythvicandra. 
He expresses it mote clearly by stating that the word adhi should 
stand for pledge for use while the word handha should refer to 
pledges (for custody) like gold etc.* 

Nllakantha defines handha as an undertaking (nirbandha) by 
the debtor that so long as the debt is not paid off he (the debtor) 
will not utilise the house, land etc, in the form of gift, sale or 
mortage and the like (to another party).* 

Jagannatha explains the significance of the word adhi as it appears 
in the text ofNarada (IV. 124). He interprets that the pledgor 
authorises the pledgee, to make use of the pledge In the same way 
m which he (the pledgee) uses bis absolute property. Possession 
{tltXz-^adhihara) may be treated here as secondary in the sense 
of taking under custody or enioying the property that does not belong 
to him. The pledgee keeps or enjoys the property of another 
(pledgor) in the same way in which he keeps or enjoys his own 
property.® The other interpretation of the word adhi as presented 


1. ^dbibandbaSabdau dbogyadbiparau. Vivadaratnakara, 5. 

Should the text be read as *...bbogySbhogyddbiparau ? 

Compare ; Adbibandbau bhogyabbogyadbirQpau natah paunaiuktyam 

Viv^dStoavasetu. Folio 14. Line 14 

2. BandhapadenStra bbogalabbad anyac suyarnadikam gopyadhipadavScyain 

viyak§itaia iti. VyavahSrapraka^a. 204. 

3 Adbir bbogyab bandbo'tra bhogalabfaad anyat suvarnadi. 

Viv. cin, 2. Vide the notes by Jha, Vtv. cin (tr). 3. Vide also Jolly, 
S. B E. XXXIir. 319-320, and Hindu Law and Custom (tr), 219-220 223. 

4 Yavat tavakam rnam na Sodhyate tavad etad frbak$etrader danavikrajadhi- 
karapady abarji na kariSyamlti niebandho bandhal^ Vy may. 166 

In this coheept of handha wc notice the idea of pledge unaccompanied by 
possession. Compare here the pledge of the type of Caritrabandhakakrta in 
YSj n. 61, explained by VjjuSneivara. 

6 Adbiktiyate iti svaavatv^spadibhutavat knyatc, gauija evStiadhikSrb. 
rakSnopabbogena v5 bbavati paradravyasya yatha adhikftam svaklyadravyaip 
rakjyate bbujyate va tatbd bandhasvatQpaip paiadtavyata api. 

Vivadabbadgarpasa. Folio 72. Lines 30-31; Col Dig. 1,144 
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by him does not appear appropriate (though the prefix and the root 
are retained here also in the same form). Here he suggests that 
the chattel is designated as adhi because the loan is issued on 
its basis. ^ 

Jagannatha holds that in practice the word adhi has the 
same sense as fctindfta.’ He takes the word handha in the passive 
form having the sense of that which is placed as a pledge. In 
his view, it stands for an article which is placed under the authority 
of the creditor by the debtor with the stipulation that it should 
remain in the possession of the creditor so long as the debtor does 
not pay back the loan.® 

He refers to the text of Brhaspati (adhir bandhah samakhy- 
atab.* Brhaspati. X. 38) and observes that according to Brhaspati 
both the words adhi and handha bear the same sense. In another 

context (paripurparp grhTtvadhirp bandham va.Brhaspati. X. 5) 

the two words have been placed side by side and it is indicated 
that there should be some sort of distinction between the two. 
He follows the interpretation oflfered by Ca^^elvata, VSeaspati- 
mlira, Bhavadeva and others and states clearly that adhi should be 
understood as conveying the sense of usufructuary pledge in the 
form of land with its produce, the cow or female buffalo and the 
like with milk, tree with fruits, elephant, horse, bull etc. fit for 
caraying burden, etc,—the pledges which do not get impaired 
through use. Bandha should stand for a pledge other than the 
usufructuary one, such as copper caldrcn. lump of iron or gold- 
objects that deteriorate through use. It may mean also a pledge 
whose use is not possible.® 


1. AtbavS.adlufcrtya rnadifcam kiijate sa Sdhib. 

9 Foho72. Lines35-36 ;ColD:g.I. 

2. AdhisabdaithaS ca bandha eva vyavahirat. 

^ Ibid. Lines 34-35 . Col Dig 1.144 

’ ,, anam na paiiiodbayami tdvat tavedam va5e tislhatu ity 

adhamanjapratijnaya tittamaroavasc tisthan padatthah bandhalabdarthab 

T Ibii Folio 71 Lines 2-4, Col Dig 1.101-102. 

n this concept o£ Bandha. Jagannatha stands influenced by the views 
expressed by Nilakaijtha. as already referred to. 

4. Stcmbach wrongly refers to this text as of Narada (L 20) 
xit* L* studies in ancient Indian law. L 109 F n I. 

7., ' , samlkhyata iti vaksyamSoavacanena brhaspatinalva Sdh.ban- 

uuayor ekatvarp pratipSditam. Atra tu Sdhibandhayor dvayor up5dan5e 
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From a study of the interpretations as presented by different 
digest-writers, it appears that the exact difference between the 
two words might have been lost long before the period of the 
digest-writers. The meanings ascribed to these words to bring a 
line of distinction between the two may be guess-work. The 
line of approach made by Devanabhabla and Mitrami^ra may offer 
certain clue to find out the meanings of the two words. It would 
not be quite out of the way to hold that adhi represents a 
security in which the pledge was physically passed under the 
authority of the pledgee and he accordingly became entitled to 
place it under his custody (in the case of Gopyadhi) or to use 
it (m the case of Bhogyi^hx). Bandha refers to somewhat 
different type of security where there was no real transfer of the 
pledge to the creditor. The pledge was to be kept with a third 
party—a common friend of both the debtor and the creditor, who 
could perhaps hand over the same to the creditor if the debtor 
failed to pay off the debt according to his agreement. Such a person 
in course of time assumed the role of a surety of the type of 
R 9 idravyatpa 9 ,a—a surety mentioned by Brhaspati’ and VySsa.* 

P. N. Sen refers to the suggestion offered by Dr. P. B. Ghosh^ 
that 'change from ddhi to handhaka marks the progress from a pledge 
with possession to a pledge not followed by delivery or in other 
words to hypothecation.’* He himself m bis own way establishes 
that Halayudba (as quoted by Jagannatba), RagbuDandana(Dayatattva, 
26J, and Nllakantha (Vyavabaratoayukha, 166) could conceive of a 
pledge without possession. In bis words: ...’supports the sugges¬ 
tion of Dr. Ghosh that the word handhaka as distinguished from 


vjle$3patata bodhya sa ca vjselab cantJeivara.vacaspati-bhaTadevadisam- 
mataljt. Yatba Sdbii bhogyidhi^ sasajabbOmih saduSdha|omalusaditi 
sapbalavrksadih vah3nopayubtabast7alvabalIvardadi]f) bhogena yasya na 
hanii bhavattct ..bandhsh abbogyadhir lU ydvat tSnuakatab^di laubabaHca- 
napiQ^adti ca bho|cna yasya bamr yasya va bhogo na sambbavatt. 

VivadabbaAgarqaTa. FoUo 7. Lines 31-38 . Col. Dig I 17. 

1. X73 

2. Quoted in the Smrticandcil» Vy. Kg, II, 347. 

Vide P. N. Sen, General principles of Hindu Jurisprudence, 188-189. 

3. R. B Gbosh. Law of Mortgage mindia. 42. The quotation actually is not 
traced therein 

4 P N Sen, General principles of Hindu Jurisprudence, 184. 
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adAt was taken hold of to introduce a new kind of mortgage which 
did away with the requirements of delivery of possession without 
which there could be no pledge under the older law.*’ Whether or 
not the bemdhala was really a later development than adht, it is diffi 
cult to state, but it is certain that both forms of real security survived 
in use until the end of the system 


2. The number of pledges and their characteristics.* 

Pledges since very ancient times were described as different in 
number and nomenclature It is very interesting to follow the 
apparent course of the evolution 

Kau^ilya makes mention of pledge and classifies it on the basis 
of whether it yields benefit (to the creditor) or not. In the first 
category is included the pledge described as sapahara (beneficial), 
while mnipalara has been listed under the second class ® He cross- 
classifies it on the basis of its being immovable (sthavara) and this 
suggests also the idea of movable pledge (jangamci) as we notice in 
later legal treatises Sthavara further has been distinguished under 
two heads, namely, prayosahhogya (which may be enjoyed after effort 
on the part of the creditor) and plalabhogya (which may be enjoyed by 
its very nature without any effort) * 

Gautama does not mention any pledge by name, but from the 
two rules of his text, where the term bJioga appears, it may be 
presumed that he was conversant with the concept of pledge for 
use This presupposes the idea of a pledge merely to be kept 
under custody 

Like Kau^ilya, Manu refers to a beneficial vhdgz—sopaharadh^ 


Ibid 18'» 

Vide Stcrnbach J S A I L 1,199 112 
AtthsiSstra III 12 9 III 12 jo 

uhukt2dhir na vardhate G D S XII 29 

In another rule (XII 3’) Gautama wh U speaking about difiercnt varieties 
o interest refers to adh bkoga and Haradatta explains it as the interest in the 
K ® pledge like field etc ahitasya k?ctrosya bhogo nu 

Dhavalj tatranubbava eva vfddhih 


5 Manu VIII MS 


Haradatta on G D S XII 32 
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but there is no other hint in hiS text about his knowledge regarding 
any other type of pledge. 

Yajuavalkya uses bjth the appcllations> sopakara}- and p}ia\a 
hhoSya* for the beneficial type of pledge. He mentions the pledge 
for custody (ll 59 )—gopia There is another classification of pledge 
on the basis of the limit of time involved— kalakfta (U 53). We 
have from him two other types, which are not mentioned by other' 
In one of them the pledge is in the focm of good character of the 
debtor or his religious mtzit^cantrabandhakak^ta, while in the other 
the pledge assumes a contractual or conditional character— 
satyamkSrabrta * 

Viatiu does not taake any classi&cation of pledge^ but from hia 
rule (VI 5, which is on the pattern of the rule of Gautama—^Xll. 29), 
we may derive the idea of the pledge for use His other rule (VX. 7) 
may be interpreted as having reference to the pledge with limitation 
of time (as we find m Yaj 11 53) He mentions directly an immo¬ 
vable pledge (sthavara —VI 8—9) 

Narada classifies the pledge first on the basts of time^Iimit i. e 
with time limit, krtakalapaneya (cf haJakfta of YSj 11 55) and without 
It yavaddeyodyata * He has the classification of the pledge as gopya 
and hhogya^ and again as jangama and sthwara,^ 

Brhaspati speaks of fourfold pledges as sthavara, jangatna, 
gopya and bhogya^ and he classifies them again as yadrcchika 
(without any time-Iimit, like yavaddeyody&ta of Narada), savadhi (with 
time-limit, like kalakrta of Yajuavalkya and Krtakalapaneya of 
Narada), lekhyatudha (recorded in the document) and suksjman 
(pledged m the presence of the witnesses) ® It is of interest how 


1 Yaj II 59 

2 Yaj II 58 

3 Yaj ir 6L 

4 Narada. IV 124. 

5 Ibid IV 125 

6 Ibid IV 139 

7 Adhtr bandhah samakhjatab sa ca proktol caturvidhah / 
lanlamab sthavatai caiva gopjo bbogyas tatbaiva ca II Bv S X 33 

8 YaJrcchikah savadhil ca lekbyarudbo tha sak?iinin Ibid X. 39 
LakSmidhata attempts to bung them under tour categones on the basis o£ 
nature (svarwoa) mode (pro&jro) tame (6d{a) and ptool {pramana) 
Caturvidhah svatupaprakilrakalapcanianath Tatia svarupam eva dvmdham 
sthavarajaflgamabhedena prakaral ca dvividho gopyabhogyabhejena kalo 
28 
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far each author finds it desirable to arrange the various cross¬ 
classifications together, with the conciseness characteristic of tbe 
sa$tra. 

IKtyayana makes mention of the pledge for use {bhogyadh 
516) and in that context refers to sthavara and jangama as the 
two varieties. He speaks of the pledge as recorded in document 
and as one executed in the presence of the witnesses (517). 
Lekhyaru^ha has been classified under two categories, namely, 
anirdifta (pledges which are not specified because they do not exist 
at the time of pledging) and mrdista (where they are specifically 
mentioned).' The last two were not specified by other writers on 
law, though of course we cannot go so far as to assert that the 
distinction was unknown to them (it might have been thought 
unworthy of mention). 

Bharadvaja refers to four types of pledge in which we notice 
two new varieties. Thus besides gopya and hhogya he mentions 
pledges by the appellation of arthapralyayaheiu and 
nj oam*. From the nature of the definition it appears that ajnadhi 
refers to a pledge that is ordered by the king or the court to 
e presented, ^ He directs that in the pratyayadhi (arthapratyayahstu) 
t e pledgee is entitled to the interest stipulated previously in 
writing and not more than that. Anything derived more than that 
should be handed over to the debtor and. that which falls 
s ort of the stipulated interest should be compensated by the 
debtor.* 


dvmdhab avadhimyaman.yamibhyaai, Pram5nani dvividharp Ickhyas3k5ibhc- 
, Krtyakajpataru Vy. ka. p. 2?2 

Capdeivara refers to this view of laksmidhara. 

, . Viv rat. 22 

1. Katyayana, 519-520. 

2. Adl„. =.,„rv.dh.l, , 

AttliapratyayahetuS ca catutthas tv ajSaya krtalj // 

ij. j - . , Quoted in ParS ma. Vy. k3 IN 

Me defines them thus 

A.thapr.ty.,ah.turr.t, pratjayadb.l, ,a ucy.te / 

3 P , Ib!J 17-1 

3. Pnty.yldhau tu bbokta.yd „ddh„ yl pQ„aHh.,3 , 

TavaJ eva tu bhoktavjam its Slstraviniicayah // 

Hlnan, jJvat .p ,ad , rddb„ ,I.a, yy^yOayoi tpa // 


Quoted. In Sar. vil, 231 
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Asahaya, while speaking on the Kflokolapansya type of pledge 
of Narada, observes that it is of two sorts. In one case the pledge 
is kept under the custody of the aihipalaty^s of surety and when 
the due date arrives and the money becomes paid, the surety 
hands over the pledge. In the second case it is accepted by the 
creditor for a specified period, say, five or ten years, after which 
it belongs to the debtor. ‘ 

Medhatitbi speaks of the usufructuary type of pledge as 
having two classifications. One may be enjoyed at a certain 
period (and not always) and the other may be enjoyed always be¬ 
cause its very nature permits it. He illustrates the first type as 
milch cow which may be utilised only during the period when she 
yields milk. In the second category he presents the illustration of 
wrought gold etc. which may always be made use of.® 

VijQanesvara refers to a technical type of pledge having the 
nomenclature of hay^hi, designated as such because in this important 
type of pledge the income goes to reduce the debt.^ This also goes 
by other appellations like panhhaiitadlii or sai^vxdadhi.^ Evidently 
the names are given on the basis of the stipulation that is made 
perhaps at the time of placing the pledge that it should go to reduce 
the debt. 

MSdhava rightly but pedantically points out® that the pledge is 
first of all divided into two categories, namely, gopya and bkogya. 
Each of them again is divided into two, sthavara and jahgama. 
Each again is classified into two as yadrechika and savadhi. Again 
each may be subdivided as lekkyariidha and sahiman. Thus there 


1. Tatra krtakSlapaneyo yah Jviprakarah eko diyarnSne dbane praptakala^a- 
dbau adhipllaih samatpaijlyah dvitiyas tu atipu$yamaae dhanuia evatp 
vicarya grhhyate yatha panca vaiSaei dasa va lyantaip kalaip ..na mocanlyah. 
tatpaiato ra^ke. AsabSya on Narada. IV. 124. 

2 Bhogyo’pi dvmdbah satnayid ubyamanahhogah svatupato va Sdhir dogdhti 
gaufj pihittasuvarijSdi. MedbStitbi on Manu, VIII 143. 

3, .sarvatha savrddhikaaiuIari}ap3karaearthSdbyupabhogavi$ayam tdarp va* 

canam .«. tarn enaip kjayadbim acakface laukikah. 

VijSaneivara’s commentary on Yaj II. 64. 

4 Evamvidbam adbiiplaukikdb k$ay3dfaun acak;ate. keetd idatp eva paiibbd$iCa- 

dhiip kccic samvtdddhim Shub Sar. vil, 242. 

Vida also tbe comcoentacy o( Naodapapdit^ on Visjjusoitti VI 7. 

5 Sa dvividbab gopyo bbogyaS ca. puna$ caikaikajo dvividhab. 

Commentary on the Vyavahdia section of Parlsara, 174, 
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may be gopyasthavara, gopya~j<mgama, gopya yadfcchtka sthEvara, 
gopya yadrcchika-jangama and so on In the case of hhogya also 
the same number of vanetes will follow 

The SarasvaUviIdsa speaks of the usufructuary type of pledge 
as being classed under two heads One is sapratyayahhogyadht, the 
pledge that is intended for payment of the principal with interest, 
and the other is apratyayahkogyadht^ where the pledge is given for the 
payment of the interest only * It refers to the text of Vyasa 
wh^re a pledge by the name of pratyayddki has b»en mentioned 
It has been described as a pledge where its enjoyment is treated 
as sufficient to reduce the capital along with interest Lands 
and the like that are pledged are to be released when the ca" 
pital along with interest becomes doubled® In this digest it has 
been pointed out that this pratyayadht is no other than saprat 
yayahhogyadhi ® In the same text the text of Katyayana 
has been cited as illustration of apratyayahhogyadht Katyaysna 
provides that m the usufructuary type of pledge a pledge* movable 
or immovable, worthy of being enjoyed, is placed with the creditor 
for recovering the interest of the loan taken He may get back 
the pledged field (or any other type) after payment of the capital 
in addition (to the income enjoyed by the creditor^) 

The Sarasvatmlasa makes pertinent observations that certain 
pledges assume special appellation because of the terms of the 
agreement Thus in a very interesting way it points out that 
there may be intermixture of the characteristics of different typ^s 
of pledge It mentions the case of gopyahhogyadh (a pledge both 


1 Atra bhogyo dvividba^ sapratyayabhogyadhib apratyayabhogSdh i ccti 
SavrddhikamulySpakaraaartbo yab sab sapratyayabhogyadhic ity ucyatc 
VrddhimatrSpakaraaartho yab *t> pratyayabhogyidhir ity ucyatc 

Sarasvativiiasa 233 

2 . kaiji c»d vrJdblrp samabbafya dravyam Sddya talCv^atab / 

Matfcaj^traip bljuAksva vrdJhyattbam odhtk.ip mQIanahnara // 

Ity adh b pratyyajh b syad dvaigugye ni^krayo bharct // 

3 Sar vil 233 231 quotcstbistMtotVyasawiththccommcnts tatarajapM 
tyayabhogyudbim aba vySsab 

4 Dravyayani gfhltvi vrJdhyatthaip bhogayogyarn da«ti set / 
laogimarp sthavararp vapi bhogySdh b sa tu kathyate // 

MQlyatntadajbkarpdattvasvakjetradikamapnuyqt// K&t 516 

Sar vil introJu c* the verse thus athlpratyayabljogy3dhinj aba katyayatub 
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for use and for keeping under custody)> where the condition accompa¬ 
nies the pledge in this form—*if the pledge is not redeemed when the 
capital gets doubled (with interest) it may be treated as the usufruc¬ 
tuary pledge for the doubled capital.* Here the pledge for custody is 
converted into a pledge for use. Naturally this can occur if the agree¬ 
ment provides for it. Similarly there may be kalakrtahhogyadhi where 
the pledge for custody is delivered with the condition that if the 
capital is not paid off within a certain time-limit, then it will 
be treated as pledge for use.* It refers again to the case of 
hhogyakatadhx, where the usufructuary pledge is kept with the 
pledgee for meeting the interest up to a certain limited period 
and the condition is added there that if by that time the capital 
is not paid off the pledge would pass into the ownership of the 
pledgee automatically.* The distinction between the two mentioned 
lies in the fact that in the former after the specified time the 
pledge (for custody) would be treated as pledge for use, while in 
the latter the pledge for use after the stipulated period becomes 
the property of the creditor. The difference evidently is on the 
basis of the nature of the contract. 

In the same text there is reference to a of Gautama*' 
that on the basis of the nature of the contract m the transaction 
the beneficial pledge may be converted into a pledge for custody. 


t. Ayam tvatpiayuktadbane dviguoibbOte yadi na moc^ate taddinam 
bhya dviguo^dhanasya bbor>3 iti gopyabhogy^dbi]} 

Sac. vil 244 He ie(ecs to the text ot Visixuia exDlatiatvoQ oi which the 
above^aoted observation bas been made pScibba^iko’pi gopySdhir bhogya-* 
dbir aoi bhavatUi * 

2 Dlpotsavadlsaoiaye tvatprayuktam mQlyam eva dbanam yadi nadlyatetadS 

piabhpti prayuktadbanatn Srabbya va ayam Sdbir bboghyadhic iti balakpta* 
fabogySdhih Ibid 244 

3 Ayarji bbogyldhilj svapraykutadhanavrddbyattbam dipotsavakalaparyantam 

anubbujyatdqi tada yadi mulyaip na dasyamas tada adhis tava bhavisyatlti 
bbogyakaiadhitJ. Ibid 244. 

4 Tatha ca gautamasutram. bbogyadhirapi gopyadbir bhavatiti paribhasikatvai 

vyavaharasyeti Saravativilasa, 244. 

This rule does not appear in the printed text of Gautama Same is the case 
with the rule of Vi?pu There are other cases also where quotations from 
Gautama and 'ViSnu, mentioned in the Sacasvativilasa do not find place in 
the respective printed editions For discussion on this point vide 'Kuttd . 
A class of Land-tenures in South India', by } D M, Derrett, B. S O, A S, 
1958 XXI/I, 69-71. , 
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It illustrates the contract in the following way: ‘Let the 
beneScial pledge be enjoyed up to a stipulated period (say, the 
festival called Dtpotsava) as the interest for the capital and if the 
principal is not paid by that time the pledge should not be en¬ 
joyed. If however, that capital gets doubled and remains undis¬ 
charged, the pledge would be treated as the property of the pledgee.*^ 
Here we notice that what was the usufructuary pledge in the 
first stage up to a certain period, later on on the strengh 
of the terms of the agreement, becomes treated as the pledge 
for custody. 

The Sarasvativilasa makes reference to anvadhi*, but its nature 
has not been explained by the author. Bharadvaja speaks of its nature 
and at the same time prescribes punishment for transacting such a 
sub-pledge or sub-mortgage without the approval of the pledgor. 
The punishment is in the form of losing the capital even if it is 
done during distress.® 

Khaiji^adhi is mentioned by the Saravasttvtlasa as standing 
for a pledge made to secure the capital with interest (taken 
together) the interest being the stipulated one up to a limited 
period, say, one month, two months or the festival of Dlpavali * 
In the same passage there is a reference to a text of Visnu 
that sometimes this {khatt^dki) ends in the transaction of sale.* It 
has been explained that under certain circumstances, c. g. when 
the doubled amount cannot be paid at the time of the festival 


1. Athayam bhogySdhir dipotsavabllaparyantaip prayuktadhanavrddbyarthatll 

upabhujyatam Tadanlm prayufctadhanapradSnc dIpotsavaprabhr« na bhu- 

iyatam, tatah patarji prayuktadhane vrJdhya dvigupibhute dvaifupyantaram 

Mddhanam yadi na dasyamab tadadhis tava bhavjsyatiti Ibid 244. 

• be tetm appears in three places in the Arthasastra and in no case does ic 
»ub-motigage. Vide ArthaS5stra. Ill 3 13 , III 4.9 i’ HL 
12.18 ; 19 and the notes on them by if P. Kangle 

3 Svamma cananujidta 2dher adhim kaxoti cct / 

Svadbanat sa tu hinas syat kaioty apadi puevavat // 

Bharadvaja quoted m Sar vil, 234.235. Reference here may be made to the 
direction of Prajapati regarding sub.mottgage 
Vide Sm C. II. 334 335 ; Sar Vil, 243. 

4 Khapdadhif api dfpotsavaparyantaip masamatram mSsadvayaparyantam va 

paribhasikavrddhya ya yavad vrddhain dhanm tavad dhanam mfllikrtya 
taddhanasyadhikaraoanl khau^adhir iti Sat. vil 244 

5 Atraviiesamaluvijdub; sa kvacit ktiyaata iti. Ibid 244 
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according to the agreement, the ple'dge is sold to recover such 
doubled amount.^ 

Prom a study of these discussions it may be observed that 
the' pledges varied according to the nature of the contract and this 
offers scope of thinking that there might be more varieties of 
pledge according to the nature of different agreements. It may be 
noted here that a pledge is mainly classified into two types—that 
for custody and that for use. If it is considered from the point of 
the object pledged, each may be divided into two categories, movable 
and immovable. If the time element is taken into consideration it 
may further be classified as fit to be released at a specific time 
(tffuka/opuneyu) and as one without any limitation of time (yavadtJe- 
yodyata). If the nature of contract is referred to, each again is 
divided into two classes as to whether it is transacted in writing 
or in the presence of the witnesses. Again taking into consideration 
the details of the pledge, it may be classified as nirdts^a and anirdi^a, 
the details of the pledge being fully specified in the previous 
case, while in the other case they being left unspecified. 

Mention hete may be made of the classification made by 
N8ndada94ita< He first places them under two categories, the first 
is intended for creating confidence (perhaps by this be means the 
pledge for custody— gopya), while the other is for dimicishing the 
debt. The second one is again divided into three sorts—pledge 
that meant only for payment of the interest, that which is 
intended for the payment of the capital and that which is to he 
taken for payment of the capital with interest.* 

The usufructuary type of pledge may be of the following types. 
Th’iK. it sa'ay ht i ^tv5d (samcySd 

hhaga), or it may be made use of without any limitation of time 
{svarupata^) or it may he made use of without effort {phalabhogya), or 
it may be utilised with effort (prayMahkogya). It may be used for 
meeting ibe capital only, the capital with interest or the interest only. 

1. Kivjantalj lcva«it vi^ayabbeiena dlpotsavSdisama^e dvigunadravy apiadanc 
taddigunadiavyasjayam adbir viktita itu Ibid, 244-245. 

2 Adbit dvmdhafj viivasartha^ rQspAbarQvhtbai ca. rnapakarai^tbo'pi trivi- 
dbali, vrddhimitiapakatanatthal) mQIamatiapakaranartbab savrddhikai^- 
pSkaraparthaS ca. Com, on ViSpu. VI. 7. 

He refers here to a verse attributed to Narada : 

•VisvasSrtbatnalodhjaS ca sa punai dmvidbah 
This does not appear in the pnnted edition 
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Those pointed out by the Sarasvativtlasa are but the technical 
types of pledge named diEFerently because of the difference of the 
terms of agreement In these categories should be included the 
Cantrabandhakakrta and the Satyamkara types of pledges mentioned 
by Yajnavalkya 

Of the various types of pledge, the two namely, that for custody 
(sopya) and that for use {bkogya^ are important ones and others may 
be treated as different varieties of them It would therefore be 
desirable to discuss the details regarding these two types of pledge 
It may be noted here that the writers on law in ancient India oft*n 
mention the pledge m general terms and it often leads to difficulty to 
■understand the exact implication 


3 Pledge for coslody—(Jopyarf/ii ' 

* Name and purpose 

The term gopya as applied to a pledge in the sense of a pledge 
to be placed under custody only appears m the legal literature at a 
comparatively later period Kaufcilya does not mention it by name but 
the description of a pledge as ntrupakara (not yielding any benefit to 
the pledgee) suggests that the purpose that is served by such a pledge 
IS the same as that of the pledge for custody Kaufcilya in spirit 
vms conversant with such a pledge A pledge for custody does not, 
a or any material benefit to the pledgee and is simply placed 
as security for creating confidence in the mmd of the creditor as 
rightly pointed out by Narada * 

A Narada and Brhaspati use the term gopyadht 

sa aya explains the etymological significance of the term gopya by 
stating that it should be protected by the pledgee » The same idea 
n s p ace m the commentary of Vijuancsvara * Nandapan^ita by way 
c assi ymg t e pledges into two categories, as already pointed out, 

° J*' for creating con 

fidence of the creditor” This evidently refeta to the gopya type of 


5 \ iJe his commentary on VtfQusQirti VI 7 
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pledge and at the same time speaks of the purpose of such a pledge. 
But practically speaking both the types of pledge have the purpose of 
of creating confidence. Jagannatha defines the gopya type of pledge 
as one which is pledged only for the confidence of the creditor.* 


4> Movable and immovable pledge for custody 
The objects placed as pledge for custody are expected to carry 
value sufficient to cover the principal with interest-(of course.in 
special case zsin'caritrahandhakakfta, it c&n be of less commercial 
value that the loan itself). These objects may be either movable 
ones or immovable ones. The rule of Katyayana (525) suggests that 
even human beings like maid'servants or animals like horses could be 
pledged for custody. But these distinctions (i.e. whether they are 
movable or immovable) carry no special legal significance. 


5. Fledge for custody with or without time-L'mlt. 

A pledge for custody may be bound by limitation of time or may 
be without any limitation. In the first case it is called krtakata* 
paneya^ or UalakrtA^ or savadhi,* In the second case the distignation 
is yavaddeyodyata* or yadvcchika.^ This limitation of time brings 
with it the question relating to the loss of pledge and the like. 
YSjQavalkya declares the sigaificanc of the kalakrta type of pledge 
that it becomes lost to the pledgor when the stuipulated time passes 
away (and if it is not previously redeemed).* The use of the word 
apaneya (in krtakalSpaneya) by b^rada suggests that the limitation of 
time is an indication that the pledge should be released after the 

1. ViivSsamStraitfaaBi arptto bandbab gopySdbir itb 

VivadabbadgSr^ava, Folio 203. Lines 7*6. 

2. NSrada. IV. 124. 

3. Yaj',n.58. 

4. Bf. S. X, 39. 

5. Nfirada, rv. 124. 

6. Br. S. X- 39. 

7. Kdlc kilalcfto naiyet.....,Yai, 11,58. 

ViHanelvaxa observes that in such case the loss ot pledge may take ptice 
even before the capital becomes doubled with interest: 

XaiAkrtab>.unsa tu klle nicQpite ptSpte naiyec dvaiguoyac prig Ordhrirji 
vd- Com- on. Vfij. fl, ii}, 

29 
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specified time ^ The two types of classification of this sort of pledge 
made by Asahaya (as already pointed out) may go to show that in 
certain case (second type as mentioned by him) the pledge could not be 
released within the specified time, after which it automatically would 
return to the debtor. Sometimes the surety known as adAjpo/<? would 
a e upon himself the task of returning the pledge on payment of the 
uCf a ter the specified period ® In the pledge for custody, where there 
w no time limit it should be understood on the basis of the rule of 
ajnava ya (11.58) that the pledge may be lost when the interest 
accumulates to an amount equal to the capital.* Again m the 
a sence of time-hmit the pledgor derives the right of getting backhn 
pledge at the moment he presents himself to pay off the debt with 

tntfiroeh 4 ^ 


6. Rights and dalies of the pledgor io (he pledge for custodft 

fcspect to the duty of the pledgor, so far as the pledge for 

custody., concerned .t may be observed that he is expected to place 

X VI ''I cover the loan with interest (Brhaspatl. 

caniml ‘ ° redeem it through payment of 

Vjasa advises that the 

doubled » °'h for custody after the capital gets 

Cmfnd f ° '*1 obligation to replace another pledge for 

custody If notwithstanding proper care the pledge deteriorates 


deemed alter^^h* ** debtor pays the due tt may be le- 

2 vTIb, "enud uud no, before that 

3 "“"'"'“r AaahSya on Notada IV 124 

ViiSw!.”*”'' ‘‘'“"e radi na oroksyate Ydl 11 5S. 

■ pariie^arSdhi'h* ‘ custody without tune limit 

^hate', b Pravalyed ityet^ “krtakalagopyadhivisayam avatif- 

1 Dhanao, naUkrtam d.ttva y.dsdh.o. 007,, hayed “ 

tac ca bhoi* > 1,11 reference to the pledge for custody also 

bhoeysdhau mmamst,a„s<,p,sdhau to aaviddh.kam da.tvS . 

5 Manu Vllf 145 v,j, , 1 ,,. ^ VyavahSraprakiiia 245 

Mlah dv.gunIbhQtam dJ 0 ! MedhSt.thi adher moksapa- 

ptayaiitavyam' * -tasmad dvigupIbhOtadhane adhimokjape 

6 . GorySdhIm dv.soosa Otdhvam moeayed adh.m.m.kah 

VySsa quoted In Vy p.(M) 245 
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value, not being able to cover the value of the capital with interest.* 
This provision is quite reasonable in view of the fact that in such case 
of the deterioration the loan remains unsecured to a certain extent. 
In the case of failure to present another pledget the direction of the 
sastraharas is to discharge the debt (with interest) • In other words, 
the creditor can take preceedings to enforce immediate recovery of 
the debt, irrespective of the original contract (unless deterioration 
was foreseen in the contract itself). 


7. Duty of the pledgee in the pledge for custody. ‘ 

The first and foremost duty of the pledgee in the case of the 
pledge for custody is to protect the pledge, as stressed by NSrada,^ 
Bfhaspati* and HacTta."* He should not use force to enjoy (i. e. 
atbitcatily use) the pledge and if this is done, be is to forfeit the 
interest and in addition should ’please the pledgor by payment of 
price.’ (an expression which is ambiguous but probably meant that 
the pledgor should be compensated).^ 

^jSavalkya speaks of enjoyment in general (and not through 
force or fraud) and in such a case prescribes the loss of the interest.* 
According to him the pledgee is under obligation to replace the pledge 
when it is lost or destroyed, unless this is caused through fate or the 
king.' IGrada prescribes that in the case of destruction of the pledge 
the capitail is to be forfeited.* He should release the pledge as soon 
as the debtor demands it on payment of the due.’ Both Yajuavalkya*® 

1. Y3] It. 60.. Karada. IV. 130. Katya^ana, 524 

2. IV. 125. 

3. X.40. 

4. Bandbam fatha stbapitaqi sjpat tatbaiva ptatipllayet 

Quoted in the Sm C. Vy. Ka, II, 323. 

5. Manu, VIII 144 

Kulluka in his commentary on Manu. VIII 144 and Vijuanesvara on Yaj 
II 53 explain it as having reference to the pledge lor custody. 

6 Gopyldhtbhoge no vrddhih Yaj II 59. Compare GauCamadbaimasutra, 
XII. 29. Vide also Vi?pu VI. 5. 

7. Na$te deyo vma’^tai ca daivartijalcrtSd rte. Yaj. 11.59. 

Mit: Gopyadbir na${as cet pOivavaekrtva deyab upabhukto'pi ced vfddbir 
api b3tavy3 On Yaj. II. 59. 

8 Vina$le mblanasah syad daivarajakr^d rte. Narada, IV. 126. 

9. Yaj ir 62; Br S. X 66. 

10. Yaj II. 58. 
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and Brhaspati' permit forfeiture of the pledge for custody by the 
pledgee after the capital gets doubled. 


8. Katta—a customary type of pledge. 

Before closing the topic of pledge for custody, it would not be 
out of place to refer to a cu'tomary law, mentioned in the SarasviUt- 
vilasa. The transaction referred to here goes by the appellation of 
kutta- Herein by a special type of contractual agreement the tenant 
under ^ut(a {kauthha) takes from the owner a house, a piece of land 
and the like with the stipulation that any profit or loss arising out of 
the same, should be borne by him (the tenant). The term of agreement 
here is that the tenant undertakes to perform the funeral and post- 
funeral (religious) rites (of the owner) and to discharge any debt 
contracted by him, with the (profits accrued from) the house, land 
or the like (taken by him). If anything remains after discharging 
these duties, it will be taken by him and if nothing remains the 
question does not arise.^ The question has been raised as to the 
title oflaw in which such special kind of land-transaction should be 
included. The pnma fade position is that as the term kutfS has 
been described by the word *upacaya* indicating profit, it should be 
included in the (general) topic of recovery of debt under’the section 
of mortgages in the form of pledge for custody and the like. Such 
a^ mortgage because of its being indicated by the term vpocoy^ 
(meaning profit), possesses in it the character of transference of 
ownership. (The idea is that the tenant in kutta is expected to earn 
profit out of the land or the bouse and profit is possible in the case 
where the ownership is transferred. In that respect it partakes of 
the characteristics of mortage where also the creditor has an owner¬ 
ship in the object transferred (adhikriyate) at least during the period 
of the mortgage).* 

1. Br.S.X.50. 

2. Lake kuttakhyo vyavahara^. Maiasvaminas sakSsid grhaksetradikaip 

tadupacayapacayau kaumkasya mayaiva sodhavyav iti panbha?ikas samasti 
AparaS ca kuttakhye mQtasvamina aurdhadaihikaip tatkftara rOaS ca tadlya* 
grhaksetradina nirvaitya samsodhya avaSiStam asti cet grahltavyaip nSati 
cenmastvitipartbha?.kah. ’ SarasvativUasa 281-282. 

3. Saca kuttakhya upacayapadabhilapyas tasyopacayakbyapiribhasikatvenau- 

padhikasvatvasainkramopadhitava tatprakararte roadanakhyc.viTSdapade 

gopyadhyadhikare'ntaibhava evaatv itt cet..,,.. Sar. vil. 232. 
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.The author does not concur - with this view on the ground that 
the title of Recovery of debt is based on two ends, namely (debts) to 
be paid and to be released. Of them a debt without any pledge is to 
be paid. To the category of debt to be released belongs the debt 
secured by a pledge of the nature of pledge for custody and the like. 
The title of recovery of debt is of these two characteristics. But 
in practice the tenant entitled kulta, which is synonymous with (the 
act of making) profit, does not have either of the characteristics, ‘to 
be paid’ or 'to be released’. Besides that, in case of dispute of debt, 
profit (arising out of the pledge) goes to the credit of the creditor, 
but in the transaction called kutta it accrues to the debtor. As 
such the transaction of kutta, which brings profit (to the debtor) 
cannot be included in the section on J^inadana.'- In other words, it 
is an illustration sui generis. 

The author again refers to the view according to which the 
transaction of kutta should be included under the category of the 
pledge for custody. In a transaction of debt the question ofreleasing 
the pledge arises when the debt incurred by Devadatta (an illus¬ 
tration only) is discharged. But the question of release (of the field 
or the house if it is treated as pledge) does not arise where (In the 
transaction of kutia) the land has been accepted as a security for 
performing (the religious rites like) ancestral worship as long as he 
(the feutta-tenant) lives.* 

The author argues that in the transaction of kutta there is 
' also the possibility of loss, which is absent in the case of normal 
pledge. Kutta involves a certain speculation. Therefore (notwith¬ 
standing) the fact that there is the question of profit in the kutta- 
transaction, it cannot be included under the category of Recovery 
of deU.^' 

1...maivaqi, rQadanikhfafp vivadapadaiji sodbyamocyakotidvayiTalamba. 

nena pravfttaoi, lodbyam abandhakam retain mocyam sabandbakaip gc7pyadht-- 
pcakrcikam Evam dvipiakaraqi r?^anSkbyaip vivadapadaiploke upacaya- 
• parapaiyayakutCaiupasya iodbyamocyaiupaprakatadvaylsambhavSC. Kiq 
ca m^dane uttamarnagaea upacayab kuttatmake tu adbamar^gata Iti. na 
tatianCatbhava aupacayikasyeti. ' Ibid. 282. 

2. Apaia ahuh. gopyav antaihbara vacya iti. devadattakrtarpapdkaiape jSte 

piakrtavivdde mocanlyavtSaya^’sti, kim tu yavajjlvanujlheyapitfkriyakara- 
i^syadbtiupena svIkaiSC tanidukheoa na TimocyatvaiB. Ibid. 282. 

3. Piatyuta pilk^ikapacayabbarasahitaevat adhau tadabbavSt kuttakhyasyaupa« 

cayikasya rpadane’ntaibbavayitumaSakyatvat. " Ibid. 282. 
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The author finally expresses his view that the transaction of 
Irntta should be included in the section on Non’dsUvsry of 


9. filiogyadbl—the beneficial pledge. 

The beneficial pledge, for which normally the two expressions 
are used, namely, bhogyadhi and sopakaradhi, stands for a pledge that 
is to yield benefit to the creditor. Katyayana defines it as a pledge, 
movable or immovable, worthy of use, which is offered by the 
debtor, for the purpose of meeting the interest (of the capital).’ 
Two salient features of the usufructuary pledge come out of the 
definition by Katyayana. One is that the object of the pledge should 
be worthy of being used (bhogayogya) and as such could be immov 
able obiecta like a field, garden etc.,® gold,* or movable obj'ects like 
milch cow, beasts of burden like bull, camel, horse and slaves.® 

As Katyayana observes, the pledge for use is to be returned 
to the pledgor. This indirectly shows that such pledges should be 
ones that do not get destroyed through use. Jagannatha lays stress 
on this point when he defines the usufructuary pledge as one that 
does not suffer loss through enjoyment.® 

• L arises out of the definition referred to 

IS that the use of the pledge is treated as the interest of the capital 
and as such the debtor may get back his pledge on payment of the 
capital only. 

u • ^ should he mentioned that a pledge 'for use may 
e inten e for different purposes. Sometimes such a pledge is given 

1. DattapradSnike’ntarbbavo nyayyah Ibid. 232. 

< here should be made to the highly informative article entitled; 

Kutta. A class of Land-tenures in South India,’ by J D. M. Derrett 

B S O. A S. (1958) XXn. 

Vide also. L D. M. Derret, The Development of the Concept of Property m 
t ‘ (.Pccially 70-72). 

ITalflna P survive seems to be proved by the facts m 

Panda VSadhu A. I R. 1967 Orissa 74. 

2. Kfityfiyana, 516 

mIm'"!,''"'" w”" “““ •• Y5,, II. 5S. 

4 Medh3tithi on Manu, VIII 143, 

3. Vide the commentary of RagbavSnanda on Manu. VIII. 143 There is also 

indirect reference in the verses of Kityayana. 525-526. 

bhoevah. bhavati ao’mjtlsampadakabhogado bandhab 

Vivadabhaij5rnava. Folio. 103 Lines 20-21. 
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for discharging the debt with interest and it is to be released to the 
pledgor when the capital with interest reaches double the amount. 
It has the appellation of sapratyayahhogyadhi * as distinguished from 
a pledget which is meant for meeting the interest only and as such 
designated as apratyayabhogyadht * This may however be retained 
by the pledgee for an unlimited period till the capital is paid 
Nandapandita> as we have already pointed out makes reference to 
another type of benehcial pledge, which goes to pay off the 
principal only ® 


10 Morable and immoraMe usufmctnary pledge. 

Visnu has the general direction that a pledge is to restored 
to the pledgor when the interest reaches its extreme limit (by being 
equal to the principal and when the loan is paid off).* The impli¬ 
cation of the rule may be explained as having reference to the 
movable pledge specially when it is studied with reference to the 
next rule of Visnu Naoda does not state it clearly but he hints at 
this through the illustration of a cow or the like With reference 
to an immovable pledge, Visqu holds that the pledgee should not 
restore an immovable pledge unless there is a special stipulation ‘ 
The distinction appears to be that according to Visqu in case of 
inability of the debtor to pay oflf the capital, the creditor may retain 
the pledge, but in the case of immovable objects under the same 
circumstances he is allowed to go on using it till the capital is paid. 
This IS however, subject to the condition that there is no agreement 


1 Vide the statement o{ Vyasa quoted iR the Sarasvativilasa 234 
2. VrddhimSttSp3kani3;tho yab so pratyayabhogyadhir ity ucyate 

SarasvatIvJdsa 234 

3 Vide the commentary of Nandapondtta on V{$au$mrti VI 7 

4 Antavrddhau pta^iljaySm api VijijusaTti VI 7 

Nanda explains (be rule as be ng applicable la the case of the usufructuary 
pledge which is meant foe meeting the interest 
tatravrddhlmatrSpakaraparthafpviid Sdhikrtaip gavSdi 

5 Na etWvaram adhini rtc vacanat Vi|nusmrti VI 8 

Nanda explains Ydvad vrddhiUhham eva tvayedao amtivatiSdi upabhok- 
tavyam iti vacanavyaktim vmSyatra vrddhy3p5karan2yamravao2di sthSva. 
laffl adhikrtam tatrSncyavrddhpraveiepi na tad uttamarpo dadydt kup tu 
tadantaiam apt bbuSjitaira ySvaa miUalSbham. 
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to the contrary Vi^nu directs further that the immovable property 
which IS pledged for meeting the capital, must be restored when the 
sum borrowed is made good ' 

Brhaspati has rules specially for the immovable pledges He 
observes that when the pledges like land etc (i e immovable objects) 
ate enjoyed by the creditor and when more than the principle with 
interest is realised, the debtor may get back his pledge ® According 
to him, the rule will be applied where the debtor offers the pledge 
with the stipulation like this *Thu is certain that the field shall 
be enjoyed by you when mterest ceases to be accrued (i e when it 
becomes equal to the principle) and when the principle along with 
interest is released, you should restore it to me He further states 
about the immovable pledges like house, lands etc that when they 
arc mortgaged for use and the time-limit (stipulated) has not expired, 
neither can the debtor get back his pledge, nor can the creditor 
recover his loan * Investments, after all, depend on the lender’s 
being certain of his return during a specified minimum period This 
shows that Bfhaspati is m favour of bringing both the debtor and 
the creditor under obligation to keep within the limitation oftioe 
agreed on with special respect to the immovable property Before 
the specified time neither of them is allowed to discharge the duty 
even if it is possible to do so But when the stipulated period 
elapses both of them have the liberty to do so (the debtor may get 
back the pledge and the creditor may get his loan) ® By mutual 
consent however, they may do so naturally even before the stipulated 
period ® 

1 Griutadhanaptaveiaithaia eva yat sthavaram dattam tat grhitadhanaptavele 
dadjSt Vilriusnirti VI 9 

2- Ksetradikacp yada bhuktam utpanaam adbtkam tatab / 

Mulodayam praviSJain cet tadSdhun prapnuyad ml // Bp S X 67 
Vide here the comments made in the Smrticandnka, II 342-343 

3 Paiibh5?ya yada kSetrarp piadadyad dhanine nji / 

Tvayaitac chantaUbhe rthc bhoktaTyam »ti niscjlam // 

Pravi?{e sodaye dravye pradatavyam tvaya mama / Bf S X 63-69 

4 Yatiahitaip grhakaettarp bhoge na prakatsinvitam / 

Tatranjin5pnuyadbandhaindhanicalvarnimtath5// Ibid X 70 
Vide here Smrticandtika Vy ka II 344 

5 Vide VivSdaratnakara 33 

6 POtpe prakar^e tat ivamyara tubhayob parikirtitam / 

ApOnje pi prakutyataip parsparamatena tau // 

Bfhaspatismrti X 71 



11. special feature of ibc pledge for use. 

The foremost characteristic of the usufructuary type of pledge 
IS that the pledgee here is allowed the right to enjoy the pledge. 
This enjoyment (> e income) m most cases is intended to be counted 
towards meeting the interest of the capital (We have noticed that 
in some cases they were also to be used for meeting the capital or 
the capital with interest also) 

Kau^ilya holds that where the pledge is a 'beneficial pledge' 
the capital does not yield interest 'except when allowed’ (by the 
debtor).' The rule of Gautama (XII 29), in whichever way it is 
interpreted, goes to point out that in the case of the use of the 
pledge by the pledgee, the interest is lost Manu distinctly 
declares that in the case of 'beneficial pledge’ the pledgee is not 
entitled to receive any interest • Yajuavalkya by prescribing that 
there should be no interest if the pledge for custody is used/ 
accepts the principle that m case of enjoyment of the pledge, enjoy¬ 
ment IS taken to be the interest The same may be stated about the 
rule of Vi^nu having identical contents * Karada’s direction is the 
same in language as that of Manu * KStySyana has no direct rule m 
this respect, but his definition of the bhogalabha and the Sdhthhoga 
type of interest shows that enjoyment of the pledge is treated as 
interest and as such further interest in these cases nould not be 
notmol ^ The attitude of Brhaspati towards this question should be 
regarded as the same. He shares with KStySyana (500) the definition 


2 ArebaiSsccs III 2Z 9 also the autet ca the eule br ICertgle 

ArthaiSjtra II 267 

2 Oa the rule o{ Gautama (KII 32) Hacadatta explains udhibhga type o{ 
Interest as a cose where the pledge ts treated as interest tatrdnubhava eva 
vjddb b * Normally income is taken m heu of interest but a more accurate 
calculation can be insiited upon specially where the income exceeds the 
the rate of interest contemplated by tfae parties 

3 Na tv cvSdhau lopakire ksusfdlip vrddbim Spunydt Manu VIII 143 
This caijht hai c been the basic customary rule in u*c aaonrst people unable 
to keep detailed accounts 

Vide here the comments by Smajuaodtdyaaa oo Manu. VIII 113 

4 \i] n59 

5 VI 5 

« IV 129 

7 For Dbopallbba Tide MtySyaru 530 forXdhbbora kit 501 

30 
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oibhogakahha (X 14) and has the direction that if one enjoys the 
pledge out of greed before the interest has ceased and when the 
fixed limit of time has not expired, one cannot claim further 
interest' 

Another speciality of the beneficial pledge is that hke the 
pledge for custody, it cannot be lost to the pledgor (by adverse 
possession) Kaufcilya is clear on this point He states that a 
beneficial pledge cannot be lost * Manu’s direction that even if the 
pledge (for custody and for use) remains for a long period with the 
creditor, it cannot be sub mortgaged or sold,® shows that the pledgor 
retains his right over the pledge and it will not be lost to him * 
YajCnavalkya categorically declares that a pledge for use never 
lapses ® Narada shares the same view as that of Manu Vi^nu, Brhaspati 
and IKtyayana have no positive statement m this respect. Vijfianei 
vara while explaining the defection of Yajuavalkya restricts the 
scope of the rule to the beneficial pledge without any limitation 
of time ® Apararka does not make any distinction between this 
pledge as having the limit of time and without it He explains 
that a pledge of this sort is never lost, but the creditor may enjoy 
It so long as he docs not receive back his money ’ 


12 If the beneficial pledge deteriorates fn lalue or Is lost or 
destroyed. 

Yajflavalkya provides that if a usufructuary pledge becomes 
unfit for use by the owner as a result of its enjoynient by the 


1 AiSntalabhe ca roc tathi pQroe vadhau dhani / 

Yo bhuAkte bandhakaip lobhan na sa labho bhavet punafe // Br S 39 40 
Vide here the cotoments o£ Vivadanitnakara 23 

2 Nadhib sopakatah sidet Artha£astra III 12 9 

3 Na cadheh k-ilasarprodhan msargo sti na vikiayab Manu VIII 143 
MedhSt thi gopyepj' adbau 

4 VijSinEsvaia reltrs to tbit piovision of Mono tod eipla.ns it as IiavinS tit 

tame impoit as cootamad in Yoj (II 58) Hi. point is that the dtbtor dot. 
notlose his tight ovft the pledge at any cost BhogyasyadheS cirahalava 
stthane py adhi-kataijayllitayanisedhena dhamnah svatvaip nistiti ib3p7 
utlaip phalabhogynnanaiyatit. Com on YSj II 58- 

5 Fhalabhogpo na nalyati Yaj II 58 

6 Akrtkala.ya bhogjasya naSabha.a uktah phalabhogyo na n.Syatitl 

, , Com onYaj H 53. 

/ Vide nis commentaty on Yaj 11 53 
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pledgee, the interest is to be forfeited * If it is lost it should be 
replaced or restored to the pledgor in its original condition ’ 
The provision of Visnu is the same, but he does not make any 
special reference in this respect to the pledge for use He speaks 
in general terms ^ Narada speaks of pledge m general terms and 
his direction is that the capital will be forfeited in the case of 
the destruction of the pledge (by the pledgee's fault) * 

Vynanesvara, while explaining the rule of YajSavalkya (II 
59J adds that not only the capital in such case is to be forfaited 
but the interest, if there be any, should be forfeited also ® In 
the case of restoration by the pledgee, he directs in addition that 
the pledgee would continue to get bis capital with interest “ 


13 Special type of pledge—C<irtCi<»6andftn6a&rta’» 

The pledge having the appellation of Carxirahandhahakrta, 
has been mentioned by Yajuavalkya only Cantra stands for good 
conduct (sohhanacanta) and it may be applied to both the parties 
to the transaction of debt, the pledgor and the pledgee In the 
interpretation of VuSSnelvara, the pledgor, relying on the good 
character of the pledgee may place a costly pledge and take loan 
of proportionately less value. Here the good character is related 
to the creditor, who becomes, as it were, a pledgor of his own 
character to secure the balance Again the debtor, because of 
bis good character, may take a loan of greater value by pledging 
an article of less value In this case the good character of the 
debtor is taken into consideration ^ Vijuancsvara enlarges on the 
meaning of the word cantra which is really implicit in it. Here 


1 no vrddhi^ sopakare tba hSpite Yaj II 59 
2. NajJe deyo vinajjai ca Yaj II 59 

3 ViSousEOfti VI 6 

4 Vina?{c mQIanaSati sydd Narada IV 126 

5 brddhisadbbjve vfddhir api batavya On Ydj II 59 

6 tadddne savrddbikaip mClyaiplabhatc dhani. MiCak^ara on Yaj II 59 
♦ L Strenbach J S A I L I 333 131 

7 Dbaninab svacchdsayatvena babumDIyam apt dravyam udbikrtyadhamaiQc 
oalpameva dravyam dtcnasatkrcam yadi vddhamarp^sya svaceboiayatvena 
Ipamulyam adhirp Erbitvd bahudravyam eva dhanind adhamaioadblnaip 
krtam iti 


Mitdk$aid on Yd] II 61 



236 TME law of debt IN ANCIENT INDIA 

he refers to the religious practices and the special merit accrued 
through such practices which has the technical appellation 
as apurva If the debtor promises to forfeit such religious merit 
m case of his inability to pay the debt and if the creditor 
upon such pledge of merit lends money that will also be treated 
as carxtrahandhakahfta * It is clear that this refers to the debtor 
and not to the creditor, though we have seen an instance 
where even the pledgee’s credit (i. e his supersensory merit) is 
utilised The difference is marginal Whereas m the first inter¬ 
pretation stress is laid on the good character of the debtor 
with the idea that such a person should not betray the creditor 
and as such there is no apprehension of the loss of the 
principal, in the second case the emphasis lies on the religious 
nature of the persen The idea may be that such a debtor 
^would at least out of fear from falling into hell return the amo¬ 
unt of the loan. 

One significance of pledging the religious acts like ablution in 
the Ganges could be this that the debtor gives an undertaking that 
so long as the loan is not discharged, he will not take his bath in 
the Ganges * Jagnnatha treats this type of pledge as pledge for 
custody in the secondary sense * He perhaps has the right approach 
to the question when he interprets cantra as religious acts like 
bath in the Ganges and the like, and carilm as religious merit arising 
out of these acts. The pledge of such merits is accompanied by an 


1 Caritraiabdena gadgasnanagnihotradijanitaoj apurvam ucyate ‘Yatra tad 
Gvddbikrtya yad dravyam atmasatkram Ibid 

AparSika inceipiets caniraas dharma and Mitramiira in bis comocntai) 
refers to it as In the conception of Devapabhatta it is dharma of the 

nature of personal piety and works for the benefit of others He obserres 
that In spice of such pledge the debtor cannot be released from the fault of 
non payment of debt unless be pays off the debt Caritram ijlSpurtadiko 
harmah evarpvidbc tv Sdbau dhanam aprayacebato dhamaruasy® 
Snrpyam ity abbipt>iyah Sm C H 334*335 

2. GaJlg3snanadcb punyakarmano bandhatvaip tadi bhavati yadi pJ*ni 
grhitvfl ucyate ySvat tava dbanaip na godhayami tSvat gaflgasnflnain na kans- 
yamiiti VivadabbsAgiroiva Folio 108 L.1M4 Col Dig I H3. 

Stcrnbach wrongly attributes this view to ^fllapapi s Dipakalik5 
- ^ Vide his J SAIL I 133. 

3 Atra tu gidgasnanadikam aupacatikagopy3dhit eva na bhogy3dhib. 

Ibid F 108 L 15 16 Col Dig I 143 
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agreement by the pledgor that if he does not repay the dcbti his 
religious merif*, derived through plunging into the Ganges and the 
like should accrue to the pledgee * This represent':, therefore a 
case of loan where reliance is laid on the religious nature of the 
debtor and the use of the term handhala in such case is simply by 
transference of epithet an applied use of the term 

With respect to such a pledge of good character, Yajiiavalkya 
provides that It does pot lapse even when the principal gets doubled 
The king should make the debtor pay the amount with interest.^ 
Indeed it is difficult to see how m a v^avahaha contest any other 
outcome could be pointed 


14. type of pledge 

Yajiiavalkya refers m this context to the satyflipfearubitu type 
of pledge and his direction is that in such a case the double of the 
amount is to be paid ® VijSanc^vara presents the derivative meaning 
of the term and it indicates a solemn condition’-'an honest under¬ 
taking of the nature of an oath (in the commentary of B^lanibhaUa 
on the Mxtah^ara it has been explained as such iapaihakaranam 
Ut yavat) He presents the meaning of the line that when at the 
time of pledging it is stated by the pledgor that even if the loan 
reaches the point of getting doubled, only the doubled amount will 
be given and there should be no loss of the pledge, in that case the 
king should make such pledgor pay double the amount * 


1 Car traip ga^g3snanad( tadudbhayam pbahm caritiam tad eva yatia ban 

dbati yatba tava sodbayami tada mama gadgasnanaianyoip 

pi alaip tavaiveti prat joaya ystia roaip erbitam tti 

VivadabhaAgarpava F 108 L 24 27 Col D g I 143 

2 Catitrabandbakakrtaip savrddbya dapayed dhanam Y2} II 61 
VijSSnc^vara explains that tie pledge in this case is not lost even If the 
pnnctpal along w th interest gets doubled But here double of the otnount 
IS to be paid Ayam afayatt evaip ca bandhakaip dviguplbhQte pi dravye na 
nalyati kiip tu dravyan eva dvtgunaip dltavyam iti 

OnYaj H 61 Vide also the Com by Apariltka 
* The Cullakasctthijltaka contains reference to a pledge as laccakSra 

• jataka I 121 Line 27 

3 Satyaipkarakrtaip dravyaip dvtguoaip pratidupayct Y2} II 61 

4. Kaiaeaipk-ira]) satiasya kliab aatyoipkHrab styonikareQa krtarp tatyarpklra 

krtaip Ayam abbisaipdb h yaJa bandbakarpapasamaye cvettbarp poribbail* 
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Jagannatha holds that here no pledge is offered by the debtor 
and in fact conscience alone is the surety.^ Here he does not appear 
to be right in such interpretation in view of the fact that Vijnancl- 
vara, author of the Madanaratnapradipa and Mitramiara have in 
distinct terms declared that pledge is offered in such case. How¬ 
ever the concept of an unsecured loan must have existed earlier 
and unsecured loans arc based on confidence in the borrower's 
probity, righteousness, reputation or personal credit, which is 
naturally forfeited if he defaults tn payment. 


IS. Pledge, possession and adverse possession. 

The question whether in a pledge there should 'be actual 
possession of the pledge by the pledgee is quite relevant one specially 
in view of the fact that in the second interpretation of the pledge 
called Cantrahandhakakrtat no object Is pledged in tfac real sense 
of the term. Where the borrower is a man of reputation even tbc 
real security may be left in his possession. 

Vasistha recognises the importance of possession in dctcrmi" 
ning the strength of a pledge. He points out that in a case 
where the same land has been pledged at the some time to different 
parties, the party who is in possession of the pledge will be 
treated as m a stronger position than the party who docs not 
have It, though he may have document in support of his right 
u ” important after all, that the contract 

snould be acted upon and put into effect, and until this is done 


ituada t^^**^** maya dvigupam dravyam eva datavyam nadhmasa 

mtada tad dvigu^iamdapayct. OnYajILei 

that thp * t "“'^arupa, followed by Mitramora is of the view 

•K v.sa:il,adataf,S5‘ 

Ssid ity aithalj ^®«ltj8y,5y5nuti tatra phalato dharma eva pratibhflt 

Y.na bhuttam bhavat pQivam tas^MhU bahvattatab // " 

VajijibadhannafSstta. Appendix. 55 Verse 25- 
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YSjSavalkya lays down the principle that the (contract of) 
pledge attains validity through its acceptance (possession) by the 
creditor * This is a doctrine of extreme practicality ViRuu has 
the same line of approach as that of Vasistba ’ The directions 
of Vasis^ha and Visnu refer to the pledge for use, while Yaida- 
valkya speaks of the pledge m general terms Narada specifically 
advocates that m the case of both the types of pledge, movable 
and immovable, the validity comes through possession or enjoyment 
and not otherwise • By ‘validity’ of course, what is meant is 
effectiveness The contract then only comes into effect. Brhas- 
pati stresses the importance of possession when he directs that 
the person m possession of a pledge would be ‘stronger* than 
the person -without it in a case where the same property is pl¬ 
edged at the same time to two parties '* Evidently this may refer 
to a usufructuary pledge also ‘ He is more distinct m bis dire- 
ction^ that the (contract of) pledge becomes invalid when the 
pledgee does neither enjoy the (usufructuary) pledge nor take po 
ssession of the pledge (for custody), nor point it out to others 
(as being in his own possession) The other direction of Brhaspati 
that through indifference (of the pledgee), pledges like bouse etc* 
become lost^ (lose theit validity-^dAi<i?<nn era teiam naiyattty ortJxahY 
may also support the stand taken by him in emphasising the im¬ 
portance of possession for the validity of a pledge 

Katylyana’s view on this point cannot be ascertained with 
accuracy He raues the issue as to what should be the decision 
if the same article is pledged to two parties His direction that 


1 iUbel? svlkaranSt iiddbih YSj II 60 

2. .. bhuktib pbahni Casra Vi^eusniti V 185 

3 NSrada IV l39 

4 Ksetraa ekaiji d^-syor bandhe dattup yat aaaakalikam / 

Ycna bbuVtam bbavet pCrvam ta^ya a ddbim avSpnuySt // 

Brbaipatuffiru. X AA 

5 tragrabaoaip bhosyldber upalak^apaip 

Sarncaodnka. IL 336 

Vide alto Vy p (PJ 218 Vy P (M) 240. 

6. Na bbudkte yah i> aa SdbSnai}t cSdadyln na niredayet / 

Praaitatlk) ro kaip Catya lekbyaa opSrtbakam// Ib(d X £3 

Cae<}eivaTaappUea thu CO both theXypea ot pledge Viv nr 35 

7 Brhaspat iBftJ X 54, 

6 NnldaratnSkan 33 
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tbe earUer transaction of mortgage should be valid^ does not di¬ 
rectly state anything on the role of possession in a pledge. It 
would appear to lay emphasis on the contract alone. The expl¬ 
anation of the word *purvakrta* by Dcvaijabha{fca® and other digest- 
writers like Prthvicandra* and Mitramisra* may suggest that the 
earlier pledge validated through possession, was treated as superior 
to one without it. This harmonises the The direction of 

Katjayana that in cases of pledges like field etc. validity arises 
when they are properly marked by boundaries and recorded in 
document (verse 522), may also be interpreted as favouring the 
idea of possession (by the pledgee) of the pledge. This provision 
would not have been insisted on had there been no idea of 
transference of possession of the pledge to the pledgee. ‘ 

VySsa in almost the same language as that of Narada 
speaks of possession as an essential condition to validate a 
pledge.® 

We thus notice that Vasistha, YSjSavalkya. Vi?pu, Narada, 
Bfhaspati and VySsa advocate clearly in favour of possession 
in the real sense of the term, for the validity of a pledge. The 
view of Katyayana on the point cannot be stated with certainty,. 
though the commentators are probably justified in harmonising bim>. 

When we pass on to the commentators, we observe that 
in most cases they have interpreted the texts in support of 
possession as the essential condition for the validity of a pledge. 
Thus Asahaya in his exposition of the text of Narada (IV. 139) 
states in categorical terras that in the absence of enjoyment a 
pledge though recorded in document cannot attain validity.® 

. Medhatithi had occasion to refer to the direction of 
avalkya (II. 60) and from his mode of treatment it is app^rcf’^ 
that in respect of the validity of a pledge, enjoyment is notan 
absolutely essential condition. He states that ‘svikara’ implies a 


1. KatySyana, 517. 

2. Putvakrtam purvam upadanadina oKtiUintn 

SmfticandrlkS, IL 337.. 

3. VyP. (P).219. 

4,. Vy.p. (M).240. 

5. Quoted in the VivSdaratnakara, 34. ' 

6. Tato bhofiena vina tayot Iiklutam5tt5dhicihnayoi api siddhtr api nastiti 

Asahaja on NStada, IV. 135. 
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desire for possession (i. e. an intention to possess). He argues 
that some objects because of their very nature cannot be used 
perpetually as in the case of a cow that does not conceive. But 
so far as land is concerned, which is always productive, whether 
the object is held as a pledge will be determined by its use only*. 
He takes up a position where the pledgor even when the land 
(or an article) is already mortgaged to one property, pledges it 
to another (for the second time) and if the first pledgee either 
being away from the place or being engaged in other business, 
fails to take possession of the same, while the second pledgee 
could do so because of bis proximity to the pledge. In such a 
case (which is a type of fraud) the first pledge should not 
be invalidated because of absence of possession.® When the pl- 
dgee after accepting the pledge (and before actual possession) be¬ 
comes exiled by the king or is involved in serious illness and has 
none deputed by him to look after the property or if such a 
pledgee returns after a long time, he becomes entitled to get back 
the pledge if he can prove a clear title to it, even though the 
pledge is mortgaged to another who is in possession of the same.® 
In other wordst possession in the eye of the laws, as distinct from 
possession de facto was fully appreciated even so early as Medba* 
tithi. From this deliberation of Medhatitbi, it may be understood 
that while recognising the importance of possession as a factor for 
the validity of a pledge, Medhatitbi does not take bare possession 
to be the essential factor and where there is sufficient ground 
for not taking possession of the pledge by the pledgee, absence 
of possession should not in his vicw» invalidate the pledge. This 


1.svlkStaj ca bhQmec bhogabbnssatva (..givaivScIiv abhujymSne’pi n2iic!- 

dhir yatas te n3vai73f]i bbogjSt^. Tatb3 hi bhaved faur faibhaip na ffhaSti 
kidrio'sya ato bbojhab. bbQmis tu sarvadl pbaiadeti bbofalSbbam antarena 
na bandbaeraslddhlb On Manu. VIII. 143 

2. TattSpi katfaaitcld upckffamKeasxa tu xaechatah prathamabho^aMle eva 

yadi dvitlycnSdhigrlhakcna sanaikacsldina tvlkfuh *jid itarcQa vidjapra* 
mSaavatd dciavlprakatydc kdoravySsaflgld vd na ivlkftas tadd vlcaryate 
n^atd tad ailddhlb- Ibid on Manu. VIII. US. 

3. Yadd tu sr^I^btt eva riljfl.t pfuvriiiCQ mihantatp vyddhita 

fljasdJa na vdiydnyoYtharakyddyadlukrtab kad c>d aati ta ctreedpy dtaiab 
aiddhdv apt nicupadbipramdeikdle Ubhtte eva tvlkrcam apy aayena. 

Ibtd. on Maou. VIII. 14S. 


31 
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IS a truly juridical gloss upon the SmTtis, which are too downright 
in their phraseology, 

VijuSnelvara in his interpretation of the text of Yajnavilkya 
(II. 60), states clearly in favour of possession for contributing 
to the validity of the pledge He observes that such validity of 
the pledge does not arise cither through witnesses and the document 
or through mere indication' Apararka also has the same view 
and It explains the word 'svIKra* in the text of '^jnavalkya as 
enjoyment proper in the case of usufructuary pledge and taking it 
under custody in the case of pledge for custody ® 

Devanabhatfca, while commenting on the provision of Vasisjha 
gives recognition to possession as the principal factor for the va¬ 
lidity specially of the pledge for use ® The same idea has been 
expressed by him m his comments on the rule of Visnu (VI 
185) * He IS more cleat in his interpretation of the direction of 
Narada (IV. 139) specially with reference to the word 'anyatba* 
used therein Here he states that even if it is offered by the 
debtor and even if it is merely accepted as such, it will not he 
valid unless there is possession in it® Like Medbatitbi Devan- 
abhatta very reasonably asserts that where there is sufficient 
ground for absence for enjoyment of the pledge, as in the case 
where the pledgee resides in a distant territory, absence of 
enjoyment should not stand m the way of the validity of the pledge * 

Cande^vara in his exposition of the text of Yajuavalkya (II 
60) follows the same line of approach as that of VijuSnelvara, but 
he appears to suggest that even in the absence of possession in the 
right sense of the term, a pledge may be treated as valid^. The 


1 He explain* svlkaraija as upabhoga and adds na sakSilekhyam5tieija nSp? 

uddeSamSttcua Com onYSj H 60 

2 Svikataijarp ca bbogyadhau bhogapatyantam gophyadhau tu bhacd^garaprave 

Sapaiyantam. Com on YSj H-6a 

3 . thogyadhlsiddhaubhogasyaptadhanakaraijatvac Sm-C 11337 

4. Vide SmjticandrikJL Vy k3 II 335, 

5 VideSmrticandrika Vy k3 IL 335 

6. Evam„m5kam«>d,,a,^glhap, adh.t .u njikaianmdhau inadhyastha,.na'« 
avedanajn dOrasthatvadinS bbogadyabhlve tv SdhisSdhakam ity avaganta- 

Ibid 335 

7 While making a reference to the text of Bfahaspati (X 53) he obsems 
etac ca prayikatayS bhuktShhuktayor vibhavan 5 bh 5 ve pi bhogyagopjayot 
fidhitvasthairy-lr V.vWaratnakar. 35 
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importance of possession m this respect has been stressed hy other 
commentators and digesb'writers, but it is doubtful how far their 
silence may be taken as negativing the cautionary points raised 
by Medhatithi, for as we see, they had similar notions before 
them in the test of at least one intervening jurist 

Jagannatha, while commenting on Byhaspati (X. 53) affirms 
that m the case of interrupted possession, the validity of a pledge 
depends on the witnesses if they are alive, but when possession 
IS uninterrupted its validity may arise even though the witnesses 
are dead ^ He refers to the view of Halayudha (on the verse of 
Katyayana, adbanam vikcayo danam* etc , no 518), according to which 
a pledge because of absence of possession should not be treated 
as invalid when it is supported by document, witnesses and the 
like ° Jagannatha, in spite of his late period and indebtedness to 
stimulus from British legal ideas, does not trouble himself with 
the problems of claims by pledgees who are out of possession 
through no fault of their own. and may never have taken poss* 
cssion when they advanced the loan It may be that documentary 
evidence of pledge and mortgage wis taken so much for granted 
that those problems could hardly arise as they had done a thousand 
years before. 


Pledge and adverse possession 

By adverse possession is meant possession (of the object) by 
one who is not the owner (in presence or to the knowledge of 
the owner without the letters protest) The question of adverse 
possession, having its bearing on the rules of pledge has been 
treated by the dharma^stras of ancient India 

In the test of Vasi^Jha we find two views recorded In one 
of them It has been stated that if the pledge is enjoyed conti- 


1 Tatbica yatra aaccbiJnbbodah slkjtaas ca vtJyante tacia bandbasiddbitj 
nilcbidrabhofc tu ttnaiaoe pi bandbastddbu ity api vaktuip lakyate 
ity avagantavyaia 

VtvSdabhaAjdrv^va Folio 109 Ltnes 39*42 Col Di| Ll-13 
2. Halludbai tu ctena Ickhyidiaattve bhogibbaySdimStrcoa Sdbyasiddlur 
nAitui vyaUiyScam. Ibid. F 114 L.35*40 Col Dig 1.15] 
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nuously for a period of ten years (it may be lost to the owner).^ 
In the other, it has been held that a pledge cannot be lost by 
adverse possession ® This could show that during the period of Va* 
siglha the rules about adverse possession with reference to pledge 
were not strictly settled in the society. But a better view is that 
the two propositions should be harmonised, the first referring to 
a pledge which ceases to be subject to the contract and so is 
adversely possessed after that tune by the pledgee, who has be 
come a trespasser 

Manu formulates the law in general that if a person (owner) 
remains silent after seeing his object enjoyed in his presence by 
another for a period of ten years, he is not entitled to recover it * 
But he directs immediately that a pledge is not to be lost by (adverse) 
enjoyment (possession) (so long as it remains a pledge) * 

Yajnavalkya prescribes the rule of adverse possession (II 24) 
an exempts the operation of the rule in the case of a pledge (and 
some other objects) * The point of Yajuavalkya has been explained 
y ijaane vara by stating that m these cases the indifference on 
thepart of the pledgor is justified • What be stresses is that the 
pena ty or the owner m the case of adverse possession arises out 
ot his (owner’s) indifference to bis property » In the case of pledge 
this indifference can be reasonable accounted for at least up to a 
short period after the term has expired and therefore the rule of 
adverse possession should find no scope here. Yftjuavalkya pres¬ 
cribes punishment for usucaption of pledge on this basis.® 


Paarkam kntam adheyam VasiSthadharmaSastra, XVI 16 

me term adheyam may mean a pledge the possession of which has been 
passed over to the creditor or it is an inchoate pledge 
Tatra bhuktanubhuktadaiavaroam jbid XVI 17 

Adhi(i ima „a sambhogtna hiyate Ibid XVI 18 
Manu Vm I47 

Ad^b nabhogcnapratiaijati Mano VIII 149 

nasvanr aapositioo uktena daiavarjabhogena na svamino 

nasyant. na bboktnb avatviip bbaianle 
> Vaj II 25 

abhavat upeksakarariasya tatra tatra sam* 

bhav5t(hamtnabbavati) Com on Yaj H 25 
Tasmat svamyupeksalakfaoasvaparadbat 


S Yaj II 26 


Commentary on YSJ II 24 
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Narada abates ^ith Manu the general direction about adverse 
possession and its exception in the case of a pledge.' The position 
held by Narada has been explained by Asahaya. He observes that 
In the cases of pledge and the like, as the pledge is of a special type, 
they cannot be lost even if a long period lapses.^ If possession 
can be traced to a contract naturally it cannot become adverse 
to the owner. In this context another direction of Narada should 
be noted. It is stated that even a pledge and the like (which 
have been stated as not to be affected by adverse possession) 
may also run the risk of being lost by adverse possession for a 
period of twenty years, unless of course, they belong to a woman 
and a king>^ who are ptivdeged persons against whom time does not 
run according to dharmaSSslra. Narada thus appears to suggest 
that the pledgor should not remain indifferent to the pledge with 
respect to its adverse possession for a period of tvfenty years. 
In that respect it may be explained as equal in spirit to the 
direction of Manu (VIIL 145). 

It may therefore ibe concluded that according to these writers 
on law, the rules of adverse possession should not be applied 
in the case of pledge because there is a genuine cause for the 
owner to remain indifferent to his pledge while it remains with 
the pledgee, and so long as the relationship of pledgor and pledgee 
has not terminated. 


16. pledge and ownership. 

The question to be discussed bere'^a typical sostric question, 
is: whether through the act of pledge the pledgor loses his own¬ 
ership over the pledge and ■whether the pledgee acquires the own¬ 
ership over the same, or not. Ownership may be understood as 
the competence of dealing (with the object over which ownership 
exists) as one desires.* So far as a pledge is concerned, the ple- 


1. Narada. IV. 79-Manu VIII 147: NJrada. IV. 81-Manu. VID. 149. 

2. ECefu *avvJ<t5iny55ac cuakXiatiktame*pi aa naiyantiti bWvalj 

AsabSya on Ndrada. IV. 81. 

3. Nlrada. IV. 8Z 

4 Na ca yatbcstaviniyojyatram avat^am iti vayitp biQoiab. biip tathJ. 
yatbefUvituyogajog^atvaiD Madanaxtnapradipa. 325. 

VidcP. V. Kane. Hutory ol Dhanaailstra. Ill, 535; Oatbe question ci 
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dgor may mortgage it if he has ownership over it. In a transaction 
of debt a pledge is placed with the creditor with the intention 
that on payment of the loan it will be recovered. Or in other 
words, it remains with the creditor as sucurity only for a limited 
period. Broadly speaking, even during the period in which the 
the loan is not fully discharged, the pledge remains with the 
pledgee cither for his custody only (in the case of the pledge 
of gopya type) or for his use (in the casa of the pledge of the 
the type of bhogya). In their respective spheres these two types 
of pledge have their different legal bearings and with respect 
to this question of ownership also there is difference between 
them. 

Kautilya states that a beneficial pledge is not lost to the 
owner* and as such the right of the pledgee is to the extent 
of enjoying it and evidently the ownership of the same remains 
with the pledgor. With reference to a pledge not yielding benefit, 
i. e. the pledge that is kept with the . pledgee just to secure 
confidence, he observes that it maybe lost.* From his direction it 
appears that loss of ownership of the pledgor over the pledge and con* 
sequently the orign of ownership of the pledgee over the same, may 
be effected when the terms of contract with reference to time-Hoit 
etc. are violated by the pledgor. There is.howevcr, no clear indication 
to.this effect from the text itself. Kautilya prescribes that the rules 
of deposit are to be applied in the case of a pledge.* The direction 
that the pledgee is to be penalised to pay four times the value of 
the article and a fine to the extent of 4/5th the value (to the king),* 
in cases of mortgage, the sale or denial of the pledge, suggests 
that in the case of pledge for use, the pledgee could have no own¬ 
ership at any time and with respect to the pledge for*custody, be 
had no ownership during the period of terms of contract. There 
fore, this rule may be stated to be applied in the case of the pledge 


1 . 

2 . 

3. 

4. 


the nature of jvatra vide. J.D. M. Derrett. ‘The Development of the 
07 iS'’' .°A^ Property In India, c. A. D. 800-1800.’ in Z. V. R. (1962), 
vum \ Contribution to the study of Property’ in B. S. O. A. S. 

AVXIU (1956) : H. Smrtitirtlu, Svatvavadapravclaka (Calcutta. 1965). 
Arthalastra.IlL 12 . 9. 

Nirupakarah sidet. Artha53stra. HI. 12.10. 

Aithaiastta. III. 12. 17. 

Arthallstra. HI. 12. 6. 
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for custody. On the failure of the terms of. contract, wc may, on 
the basis of the earlier rule (III. 12. 10) suppose that the pledgee 
may acquire ownership and consequently may enter into transaction 
of sale and the like. 

We have no suggestion in this respect from Gautama and 
Vasis^ha. 

Manu directs that there shall be neither transference nor sale 
of the pledge by the lapse of time.' The interpretation of the 
direction of Manu by diS'erent commentators and digest*wriccrs, 
as wc shall have occasion to notice, suggests that Manu does not 
favour the idea of the pledgor losing his ownership over the pledge, 
even when the contract has been broken or the term has expired. 
A conflict between the dharmaiostra and practical needs seems 
patent here. 

YajSavalkya observes that a pledge should lapse if it is not 
redeemed when the principal amount gets doubled (with interest). 
The pledge conditioned with the limitation of time (will lapse) when 
the stipulated time-limit is over. But the usufructuary pledge 
will never lapse.’ Vai&avalkya here makes a distinction between 
the two types of pledge'-the usufructuary one (phalabhosya) and 
the other with a term of redemption fixed {kalahfta).^ Forfe- 
iture of the pledge, according to him. is possible in the case of 
the pledge of the second type only. Tl)is is a very necessary 
qualification of what must have been a popular maxim like 'once 
a mortgage always a mortgage'. 

Vi;pu has no positive direction on this point. Narada shares 
the same -view as that of Manu.* Brhaspati also appears to be in 
favour of ownership of the pledgee over the pledge under certain 
circumstances. In his view, when the capital gets doubled and the 
stipulated time elapses, the pledgee becomes the owner of the pledge. 


• *L NacSt]h<t>UUurftrodUnnimso'itinsTikriya1}. 

'nimri* hat b«cn expIalMd br Mcdhl:ithi u tnDifetenc« to another partr 
—'anjratra rJihlnirpaossa.' 

Z Xdhth r^aaatj-cJ <]vi|uOe dhane xadi na rsolcTrite / 

Kile kiUkfto natjet fbalaVhoSyo na aaifati fl Yi}. II. 53. 

3. VIJe the ecasieniaay ct VUraiOyta on Vij. IL 60 fT.S. S). 

4 . NiraJa. IV. 229. 
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waiting however, for a period of two weeks.* Provision of such a 
grace period is a marked advancement in ideas It has been 
stated by way of explanation that in between those periods (doubling 
of the amount and a fortnight afterwards) the pledgor may get back 
his pledge by payment of the amount due ® This shows that owner 
ship according to Brhaspati may arise not merely by the act of pledge 
but on the failure on the part of the pledgor to get it redeemed 
within the speciHed time-limit. Brhaspati appears to have another 
verse in which the debtor has been granted grace period of ten days 
only during which the pledge may be redeemed * His other direction 
that a pledge for custody (without time-Iimit) after it reaches the 
doubling point and a pledge for custody with time-limit when it reaches 
t e point of limitation of time, may be enjoyed by the pledgee after 
reporting to the family of the pledgor* (m his absence), has been 
explained m different ways to avoid contradiction with his earlier 
statements ‘ 

no direction on this particular point. Me- 
dbatithi while explaining the verse of Manu (VIII 143) makes it 
c ear that in the case of both the types of pledge (gopya and 


Hmnye dviguoibhute putije kale krtSvadhau / 

Bandh^aiya dhani gvami dvmptaharp pratiTc?ya tu 1/ Bf S X 43 
In the Smreicandrika this has been attributed to Vyusa Sm C II 330 
Vide also V.vadaratn5kata 3L Mlttamijra ascribes it to both Brhaspati and 
VySsa VyavaharaprakaJa 242 

Ato ntaiS dhanam dattva rol bandham a.apauyat Brahaspat.smrt. X 4S 
PQmJvadhau iantaUbhe bandbe avami toto bhavet / 

Amrgatc daiahe tu jql moksitum aihatx // Ibid X 49 

contradict.im maj be avoided bj aicnbing the eailiei etatemant to 
Vjata as euKetted lo the teat of MitramiSr, The attempt o! Devapabha 
Ua to batmoniae the texta may demooatiate hia inKenuity but the Interpte 
tation IS not convincing 

f-™ aji j ,, Vide Smrlicandnka VyavahSta kapdS II 331 

Gopjadhirdviauoad mdhvamkttakalorathayidhi / 
Xvedayitvatnikiilebhoktavyassaiiiaoantataml/ Bthaipati X 53 

Caodelvara eaplaio. that the pledge foe euatody without time limit may be 

enjoyed even i{ there be no ownership over It 

ayaip ea gopyadhay akrcakaie iv.timm atitatepapi bhogavidhih 

m,ap.hM,a eaplalna that It aeleta to eoioymeot only 
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hho^yd) the pledgee does not become entitled to transfer or sell 
the pledges even if they remain fora long period and are not redeemed 
even when the capital gets doubled.* This raises practical difEcult- 
ics for the pledgee. Creditor’s remedy must always be by recourse 
to a court of law to obtain permission to sell as is found universal 
now-a>days with our more developed judicial system. MedhStithi 
here discusses the steps to be adopted in the absence of the right 
of the pledgee to transfer or to sell the pledge. His suggestion is 
that the usufructuary pledge should be continued to be enjoyed as 
long as the principal gets doubled and after that it should be rele- 
ased (on payment of the sum). The pledge for custody should be 
released after the payment of the sum (with interest). In short, 
when the profit ceases to accrue (after the capital gets doubled) 
the pledgee should wait for the pledgor to come and release 

it^ He prescribes further that tf the creditor any how becomes 

impoverished and possesses no other wealth than what he baa 
invested as loan, be may wait for a considerable period of time 
and sell tbe pledge after reporting to the king. Out of tbe sale 
proceeds he is entitled to take as much as the doubled amount 
and the balance should be handed over to a third party for being 
delivered to the debtor.^ This provision of Medbatitbi to sell the 
pledge under special circumstances should not be interpreted as 
recognition of the right of tbe pledgee over the pledge. Tbe 
direction that tbe matter should be brought under the notice 

of the king goes to show that the ownership over the pledge 

belongs to tbe pledgor and it is only to give relieif to tbe 
pledgee under very special circumstances that Medbatithi has made 
pcovUloci for the sale of tUe pledge* Medhadthl rcfecs w the 
text of Yajuavalkya (11. 58) and attempts to bring harmony 


1 GopyeiirUHsuVaiaisnifO^haccinQavaslha’iStdTieuaTbbQte'py amolcS^mao^ 

.... anjatra viJhinarpaQiip nisarjati ..nkrayaltl lo'pi na kartavya^ 

Co’amcntafy on Manu, VIII. 143. 

2 Kirp tathy aiySrn kattavysis. tlyad fidhup bhuHiica ySrad dvi|u. 

Oarp dhanarp pra\ taio mocys . ..abhojyat (ajantataram Bbofyas 
tv aihilj iSntalabbas tt*]baty eva ySvad SihStl nlptatu 

on .Maru. VJIL 143 

3 Yas tu kathallciJ darUratSet upaeatai tSvannittaieSadhanalj m kaUctt kiUrp 
pratTk?ya rljani ^Iv^Jya vtktlalu tandbapx tato vjkrayld utpannaip dvipu* 
can atnuao dhanarp frblt>a tcadhytjthahaita rmkatlt kurylt. 

MeJbltithl on Mano, Vin 143 


32 
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between the opposite statements of Manu and YajSavalkya 
He points out that the word *pranaia' m the rule of YSjna- 
valkya should not be understood m the sense of loss of 
ownership of the former owner and acquiring of ownership of 
the creditor If the creditor cannot sell or transfer the pledge, 
the question of ownership becomes meaningless He explains there¬ 
fore, that the statement of Yajfiavalkya should mean that the creditor 
who might have ceased to enjoy it (after doubling of the capital) is 
entitled hereby to use it again He suggests that such forfeiture may 
refer to such articles as cloth and the like In this view the word 
pronaJa is used in the secondary sense (of permitting to use)' 
The Jasfra struggles hard against the popular notion that mortgage 
or pledge is a conditional sale, but how successfully, it is impo¬ 
ssible to say 

VijSancdvara m his interpretation of the vetse of Yajuavalkya 
(II 58) categorically states that after the expiry of the timc-limif» 
the property of the debtor becomes the property of the pledgee In 
other words the pledgor loses ownership over the pledge He 
observes that this may happen m this type of pledge before or after 
the capital gets doubled ’ He raises here a prima facie question on 
the direction of Yajuavalkya arguing that through the act of pledge 
the pledgor does not lose his ownership over the pledge m the 
absence of circumstances like gift sale etc through which bis owner- 
8 ip might have ceased, and also in the absence of circumstances like 
acceptance, purchase etc which cause ownership (to the creditor) 
Moreover, this goes against the direction of Manu (VIII 143) ’ In 
reply he observes that the act of pledging itself is considered in 
secular usage as a circumstance coupled with contingent condition, 
contributing to the loss of ownership (of the pledgor) Similarly, 

pratiaSyatvan na putvasvam nat svamyahan b prayoktuS ca svatvSpstt b 
yadi ca nisargavikrayau na ttah kidi^ain as^ svamyam ucyate tasmat prati?a 
dhasamarthyena pranaiavacanam pratiSiddhabhogasya bhoganujuanacthajp 
vyakhyayate TastradiviSayaipya gaupau catta prapalanisargau 

Ibid on Manu VIII 143 

naiyati adhamaioasya dhane ptayoktuh svam bbavati sa tu kale ntt3 
pite ptaptc nalyet dvaigupyat piag Ordfavaip v5 

Commentary on Yaj H 53 

Nanv Sdhih prapalyed ity anupapannam adhamatpasya svatvanivrtt hetor 
dSnavikraySder abhivat, dhamnal casvatvahetoh pratigrabakrayaJei abhivSt 
manuvacanv rodhSc ca „ Qn Yaj II 58 


Z 
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tbe acceptance of the ple(fge welI>known (m secular usage) as a 
circumstance coupled with contingent condition envisaging owner 
ship (over the pledge) on the part of the creditor.^ He concludes 
therefore, that when the capital gets doubled and when the stipulated 
time arrives (expires) the right of payment becomes extinct On 
the basis of this statement of (Yaj II 5S\ the ownership of the 
debtor (oyer tbe pledge) completely ceases and the ownership of the 
creditor (over the same) becomes absolute * Here the great jurist 
noted for his bold assertion of the popular nature of property even 
in the dharmasastra, makes an attempted reconciliation between 
iastrtc idealism and practical necessity 

Lakgmidhara m his interpretation of the verse of Yajuavalkya 
also expresses the view that m the pledge the pledgee may acquire 
ownership ^ The same view is held by Apararka * 

Oevanabhatfca approaches the rule of Manu in the way in which 
Medhatithi has done He suggests that after the capital gets 
doubled tbe pledge should remain with the pledgee so long as it is 
not redeemed by the pledgor ^ 

While making a reference to the statement of VySsa, where he 
states that when the amount gets doubled and tbe limit of the 
stipulated peciod is reached, the pledgee gets possession over the 
pledge after waiting for a period of the two weeks, Devanabha^^a 
raises tbe question as to whether tbe pledgor has the right to get 
back his pledge after two weeks, through payment of tbe due, or not 

1 ildhikaraSam eva loke sopadbikasvatvanivrtttbetu^ adbisvlbaraf cS sopadbi 

hasvatvapattibctub prasiddbal; Ibid 

Ic may be incidentally noted that tbs commentator in h s approach to the 
Question about tbe nature ot jvatva stress on its secular nature 
laukikam eva svalvaip laukikanbalcriyasadbanatvat 

Introductory commentary on Yaj IL114 

2 Tatra dbanadva gunye nirupitakSlapiSptau ca dravyadanasyatyantaoivrttir 
flnena vacancnadbamamasyStyantiki avatvoniTrttib uttamarpasya cStyantikani 
«%atyMpbha>atj Com. on Yaj II 58 

Vtjudnejraia in this contest attempts of to remove the sppatect contradic 
tion between the statements of Manu (VIII 143} and ^ ajuavalkya (II 58} 
Vide this commentary on Yaj II 5® 
For similar attempts at bannomsat on of the same situation vide Eftyakal 
pataiu VyaNabStaVatiija 298 VivadaiatnSkara 32 

3* • nal>ati dhanaprayoktuh svaip bhavati. kftyakalpatni 297 

4 nafyed adbamarpasya s aip osbbavati kintu uttamarnasyaiva bha\ed ity 

arthab Vide b s commentary on YSj II 53. 

5 Vide Smrticandnki VyavabirakSoda 11 332 
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The ptima facie position is that the pledgor by offering the object 
as pledge does not lose his ownership over the pledge. Loss of 
ownership is caused through such acts as gift, sale and the like. As 
such in the state where the capital is doubled and a violation of time¬ 
limit takes place, they cannot be treated as leading to the loss of 
ownership on the part of the pledgor.* On this point raised, Dev^ 
nabhatfca replies that it is a fact that doubling etc. are not well-known 
as leading to the loss of right, but exchange of properties is well- 
known as causing the loss of the same because it is observed that 
through exchange ownership over sesamum seed is lost. Identically 
here also loss of ownership over the pledge is quite appropriate m 
a case where there is limit of time, because here at the time of 
taking the loan a mutual agreement takes place between the debtor 
and the creditor with regard to the exchange of properties on the 
following term: ‘if I do not pay your debt by such and such a time 

then the pledge itself will he treated as your property as redemption 
of your debt.’ It is with such a purpose that YajSavalkya in his 
rule (11. 58) directs that a pledge with the limit of time is lost (to 
the owner).* Though in the case of doubling there is no such 
stipulation in the form that the pledge would become the property 
of the creditor if it is not released when the capital gets doubled, 
yet the ownership over the pledge would be lost where such agree* 
mentis made and the statement of YajBavalkya is to be understood 
in that light.* Thus Devanabhatta finally declares that even in the 


1 . N^niirdbvam spi caturdaiadmad dbansii) dattva bandbakam TOl 
napnoti ivatvadbvamsakdbhSv3t 7 DhanadvalguJliyani avadhibhOtakalaUkra- 
maijarn ca taddbvaipsakam iti cet na dinavikrayadei eva 
adisabdapaii^rbltavax^antaTgatam dvaigunyadikam apitl cet, na svatvadbvsin- 
sakatayd lokapiasiddbanam eva adiSabdena patigrahat. dvaiguljyadikani SP* 
tatheti cet, na bi loke dvaigunyades tatha prasiddhir aati. 

Smrcicandtika, IL 330 

2 . Ucyatc, satyaip dvaigu^yadet nSsty eva tatha prasiddhib. dtavyavinioayasya 
tu tathaprasiddhii asty evattlayikrayaptatiSedbSt vikrayakaraije'pi vinimayc* 
na tiUnaip svatvanivxttidarjanat TataS catrapi krtakalSdhau rpagtahapakSla 
eva yady abaip lyatS kdlena na dadaini tadSdhir evanujyaya tava bhaviSyatlt 
dhanikamikayoh dhanavimmayasaippiatipatter jnatatvSt avadhibbDtakSle 

Evatvadhvarnso yukta eva. Etad eva naJanimittarp yajuavalkycna kSlakfiab 

ity anenoktam. ** 

Smxticandtikd II. 330-33L 

3. Dvaigunyc tu yadyapi roafirahanakSlc yady ahaip dvaigapye'py Sdbiip na 
mokfaydcai tad3dbir evSn^nyXya tava bhavsSyatit: dhanikarpikayor dbana* 
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absence of purchase, acceptance and the like, the creditor may 
acquire ownership over the pledge through exchange ' While making 
reference to the statement of Bfhaspati (X 49) in addition to that 
ofVySsa, Devanabhatfca clearly expresses his viewpoint that as the 
creditor acquires ownership over the pledge after a period of fourteen 
days, be may dispose of the pledge in any way he please® ^ 

While making reference to the statement of Manu (VIII 143) 
CaneJeSvara explains that the pledgee should not at all think in 
terms of ownership over the pledge As such no transaction in the 
forms of gift, transfer and the like should be done by him ^ 

Can^e^vara again with reference to the text of B^haspati and 
Vyasa observes that the pledgee may enjoy the pledge for custody 
without time-limit even if there be no ownership * In this context 
he refers to a text (Apatacka speaks of it as of Bthaspati vide p 658) 
to the effect that if the debtor is missing or dead (and if it is 
not possible to communicate with the family of the debtor) the 
creditor should present the deed of debt to the court of justice 
and obtain a certificate specifying the limit of time ^ 

Pfthvicandca m his Vyavakaraprakaia does not favour the idea 


vlnimayasarppratipattiniracDabbdvati tatbapi yaeraiveyarp 83t]lpratipatt 
l(TtS tatmva dv3>gun*e s\atvadhvaTnas»1> betusadbbavat tadvi »yaip ca 
adliih pranajyed ici vacanam ity ovagantavyao Jbid 331 

1 Evaip kryapratigrabadyabbdve pi viniioayenSdbau dtaiukasya svatvapaCdb 

SmTlicindiikS II 331 

2. Evaip ca caturdaiadinSd urdbvam adhau »vatvapatCeb yatbcstaviniyogo 
birapyaprayoktur avuuddhab Ibid 331 332. 

In the case of loan m the lom of clotb and the 1 kc such owncisbip ari'cs 
after ten days 

VasttddipxayoktuStu daiadinad Qxdbvam eveti zoantavyam Ibid 332 

3 Na ca tasya aviyatvabhramdt danavikiaySiyantaponvortab karaoiyd ity 

atthab VnadaratndkaiQ 32 

4 Ayaip ca SopyddbSv akttakSle svatvam antaieoapi bbogavidhil? 

^ VuSdraratnakara 33 

5 Najle myte ^3 roikc dbam patiaip pradaiisyet / 

TatkdlSvadhiiaipyuktaip atbanalckbyaip ca kSrayct// OrsI aspati X 8:> 

Yad3 tv adhanarpab paldyico nirto\S bba%Gt r 0 >kulc caira\apam oiakyani 
tads cijistbSnc dhaol pstraip ptadat£ayet Ibid 33 

It may be mentioned here that Ja^anndtba holds that the certili ate should 
be to the effect that lo lorg as the debtor or bis heir docs not turn up 
(to redeem it) the pledge should remam with the pledgee and it should be 
enjoyed as such 

Vide VivSiabhadi^x^asa Foho lC6Linet2 4 Col Dig I 14? 
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(vacaHai svatvam). ^Vacarta' as used ty VijSanesvara means stipula- 
tioDy which again means a transference by stipulation.* 

Nandapapejit^. while commenting on the ruleofVis^u (V. 182) 
which relates to the penalty for the pledgor, pledging the same object 
for the second time before its release from the first pledge, explains 
that by the act of pledging there does arise the ownership of the 
creditor with contigent condition and as such the ownership of the 
pledgor gets impeded. Under the circumstances, the repledging of the 
same without getting it released from the first pledgee amounts to an 
act without authority, the pledgor being equivalent to one devoid of 
of ownership.* It is a fact that the xviifvn of the the owncr-picdgor 
is pratibaddlia (obstructed), though not extinguished until the 
default in repayment of the loan has become final. 

Mitramisra in his Vyavaharaprakasa rasises the same question as 
that of Vijulnc^vara (on Yaf 11. 58) and his conclusion is the same as 
that of Vijuaneavara.* 

From the discussions made above wc may come to the conclusion 
that according to Kau^ilya the onwersbip of the pledgee over the 
pledge for custody could be conceived of. But in respect of the usu¬ 
fructuary pledge ownership over the pledge was retained by the 
pledgor, Accordig to Manu the pledgee was not entitled to any form 
of ownership on the pledge. Yaiuavalkya favours the idea of loss of 
ownership over the pledge in the case of pledge for custody only. 
Narada follows the line of approch as we find in Manu. Brhaspati 
appears to grant the right of ownership of the pledgee under certain 
circumstances. 

Among the ^commentators, Medhatithi is strongly against any 
sort of ownership of the pledgee over the pledge and the opposite 
view is traced in Vijulnesvara, according to whom ownership of the 


1. fltjyab. fidhistbalc vininuya eva na sirp^accbatc paiibbSs^vaUt 

^Ipotatatldisaisaic ctad ahaip dStyliai anyath^Stm 8dbt* tava 

bhavisyatlti catra praibM^ayiva dbanasya lopadbikakrayadraTyatayS praticetu 
yad vj kSle kMakpo naSyct »iy stiapt panbbJsayaitSdhinSiah pmljate. 
tat'ndc panbhS^a ndma vSeamkaddnam tci dSnasi era tvatrSpScIakam. Ane* 
natrSbhjrtSycnoVtJiji rijuanayosina wcenSt ivatraa in; vacanaip panbbi'S 
vacanikadlnari itiySrac. Sarasrativndtau 243. 

2 . Xdbtkanpena BopMhikapa'OSYat^otpittya trajratraptaxibandhanddbStuh 
ajrl'afhjlyatayl prayosSntaranadhikJxSt...... 

Nanda'i eosamentaty cn Vltouitsfri V. 1S2. 


3. VyaYah3faprk5i.i. 243 213 
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pledgor may cease and consequently it may be acquired by the 
pledgee These are the two distinct lines of thought. The digest- 
writers also get themselves affiliated to the different schools of thought 
in this respect, We notice that Can4csvarai Misarumisra and others 
in their interpretation of the text of Manu declare that the pledgee 
cannot acquire the ownership over the pledge DevartabhaUa, PrthvT- 
candra, Prataparudra, MitramiSra and others have strongly supported 
the theory of loss of ownership of the pledgor and the acquiring of 
the same by the pledgee It has already been commented that the 
later viewpoint represents a compromise between iaslrtc idealism and 
practical requirements, legitimately the latter 


17« Sob-mortgage ( Anvadht) and remortgage of the pledge 
By sub-mortgage* (or sub-pledge) is meant the act of mortgage 
(or pledge) that is executed by the pledgee with the same article 
Jatjs mortgaged to him by the pledgor Among the Sastraiaras, 
Prajapati and Bharadvaja have direct references to sub mortgage 
The antiquity of these texts is doubtful Kautilya, while applying ihe 
rules of deposit to the case of pledge, does not show his approval to 
the act of sub-mortgage by the pledgee and this is evident from his 
direction of penalty m the case of mortgage of the pledge. According 
to him if the pledge (hke deposit) is mortgaged, sold or denied (as 
having received), the penalty should be four times the value of the 
deposit and a fine of 4/5th of the value is to be given (to the king) ‘ 
t a ou c noted that Kautilya does not use any special terra 
for indicaunj sub-mortgage, but the context shows that if the rules 
of Deposit are to applicable to the case of a pledge®, ‘Sdiatio’ “s 
used ^ him, should be interpreted ncre as sub-mottgage 

The direction of Manu that even if the pledge is Icpt with 
the pledgee for a long time, it cannot be (transferred) gifted or sold ’ 
as ecn interpreted by different commentators and digest-writers 


pOTpabhalla ces the tem auvadhi Sm C 11 3H 

Adhanav,tiarapa„aj,a„e,„ c.turgue.paBnbandho dapd.lj 
"vj t. i_ Arthaiastra HI 12 6 

xln.I T a ^itnandtheuoeea ontheruleto 

Kangle ArthaJastra II 266 267 

M»u vra ” 
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as baving reference to sub mortgage It may be mentioned here 
that the same direction in the same form is also traced in Narada ^ 
The question of sub mortgage arises in connection with the in¬ 
terpretation of the term 'msraga* in the text of Manu and Narada. 
It IS of interest to note that the term has been interpreted by Asahaya 
as 'gift’v? Medhatilhi first mtccpccts it as transference to another 
according to regular procedure ® He finally decides that the word 
i^to be understood m the present context of the verse as transference 
to another party through mortgage and this is clear from its being 
mentioned along with sale * Medbatithi refers to a smv'ti, where it 
has been declared that neither sale nor mortgage (of the pledge) 
should take place ‘ It may be mentioned here that Medhatithi 
speaks of (and perhaps permits) sub-mortgage by the pledgee with 
the consent of the pledgor, to realise his loan ^ 

VijQSnesvara refers to this verse of Manu and accepts the 
meaning of the term *nisarga* as sub-mortage He does not comment 
on the this ace and it may be presumed that he was not m favour of 
sub-mortgage ' Govindaraja like Medbatithi takes the term m the 
same sense ^ Lak^tnldhara in bis Ettyakalpataru has the same mean 
ing attached to the word He interprets this provision to be applied 
to the usufructuary pledge,^ which is more or less an a dmisston of the 
practical difficulty at his period of such assignments of security 

DevanabhalliSt while making reference to the procedure to be 
followed when the pledgor is absent (fCatyayana, 529), observes that 
sub-mortgage to another party in such case is not opposed (to 
practice) It is in that context that that he refers to the statement 
of Prajapati that if the creditor makes a mortgage (of the pledge made 
to tor t’ue amount equa) to v/nat’nas ’neen given as loan to the 


1 

2 

3 

4 
5- 
& 
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Narada IV 129 

He talccs it in the lense of gift . na ta57a kvacid dJnam astl. 

Cdaoentaiy on NSrada, IV 229 
Anyatra\idhinarpacaiTlm*argatL OoWanu VIII 143 

Iha nisarco nyattadhanaqi vikcsyaslhacaxTBC Ibid 
(«tad cva ptastutya) tia eyltaip nkrayidhinc jti smnyantaxe patlutam. Ibid 

.-^yatia Wdlyarp bandhakaip ftnd»nujaayottamroenanyatr 2 dhaya svadba 

ib,d 

_ M murso ni tdnjauJlbifcmjci .m Com on ya, a 58. 

__ lU ra anyitra bMjhavttinjtvenfclam .iti. Con on Manu VIII. 143. 

Nuartili anjitudhUaniiam. Tac ca UioawJhirjjajan 

22 Kftyalcalpatani Vya.1.5, 29S. 



253 


THE LAW OF DEBT IN ANCIENT INDIA 


debtor, he (the creditor) should make a fresh deed (of mortage) to the 
(new) creditor.' He (Devanabbatto) provides that the pledgee should 
not mortgage it for the capita! with interest.^ What is intended per¬ 
haps was that the pledgee should not pledge it to another patty for 
the purpose of earning more than his invested sum. Ih other words, 
it was more of an assignment than a sub-mortgage. In interpretation 
of the word‘mWga* of Manu, he accepts both the meanings, namely, 
sub-mortgage and gift.® . , 

KuUukabhatta refers to the interpretations made by both 
Mcdhatithi and Govindaraja with reference to the word ‘nisarga’ in 
text of Manu, and mentions that sub-moitagage is allowed by customs 
of all the countries and as such it may he presumed that he was not 
against that practice.^ He however, takes the word in the sense of 
gift. Halayudha as referred to by Candesvara, is stated to be not 
against this sub-mottgage.‘ 

Cap^desvara accepts the meaning of sub-mortgage (for the word 
*nisarga') and according to him even if the pledgee gets more than 
what he advanced as loan, he should not place the pledge under sub- 
mortgage. He differs from Laknmldbara in restricting the rule of 
Manu to the pledge foe custody/ PrthvTcandra with reference to the 
word mentioned, has the same approch.' The same is the case with 
Misatumiata.* MSdhava in his hftosyu on the Paraiarasmrti appear* 
to refer to.another appellation of sub-mortgage in the from of 
Vastvadhi.^ He holds that such Vastvadhi may take place when the 
capital with interest gets doubled. It may however be taken to 


1. Anystia tv adhikaraaam asmin visoye na viiuddham, yad piajSpati^: 
Dbani dbanerja tenaiva pmam Sdhiip nayed yadi / 

Kftva tad adbilikbitam purvairi casya samarpayet /I 

SiBjticandtikS. IT* 

2 Kjip tu mQIamatram~ev3nyattadhiVrty5deyain na tu Bavrddbikam. 

3. Vide Smrcandrjka, II, 332. 

• 4. Medhatitbigovindtajau tu adbei cirakalavasthane'pi na nisaigo naoyatm 

bandhakenarpapam itl Vyacaksate. Atra tu sarvadcJiyaSijtScarvirodhalj 
bandba^ubbutabbOmyadet anyattadblkaiapasaiBacSrat. 

KuIlQka on Manu, VIlL N3. 

5. Haiayudnastu......UiniaateptatySdhiniscdbonanena ' ' Viv.rat.32. 

6 .yavati dhane gfhitah tadadhikadhane'pi asmin uttamatpena nadhikarta- 

vyab. Vivadaratnakara.'31'32. 

7. VyavaharaprakS^a, 222. 

8 VivSddcandra. 12, »• 

9. VastvSdbu niyamam aba prajapati^. Com. on PatSSaro. 152. 
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earlier by mutual consent-' In the Madanaralnapradipa the same 
meaning has been ascribed to the word *nisarga.^ 

It is evident that the practical difficulties of sub-mortgaging a 
security, the income from V7bich depended on skill and circumstances 
stood in the way of admitting a general power of sub-mortgage on 
tbe mortgagee's part, but sutric writers differed in their degree of 
willingness to permit or recognise such practices. In general, the 
later the author the less scope he would give to the antiquated 
restrictions laid down in the sntfti, but, as we have seen, development 
was not strictly chronological, not even in its results. 

JagannStha discusses the position as to what should be the right 
procedure in the case where the pledgee places under sub*mortgage 
the pledged land and takes a loan, while the pledgor turns up to 
redeem !t. It may hppen that the pledgee be not in a position to 
get tbe pledge back from his own creditor. JagannStha suggests 
that under the circumstances, if the pledge be of the nature of the 
pledge for custody and if the fresh loan taken (by sub-mottgaging it) 
be of equal value or of less value (than tbe debt of tbe debtor), be may 
take back the loan, release the pledge and hand it over to pledgor. But 
such sub-mortgage should not be made when the loan is greater In 
amount.* 

If the pledge is of usufructuary type, it may be mortgaged 
without violation of previous agreement. Thus the creditor /may 
place it as pledge with the condition that it may be enjoyed so long 
as tbe loan is not paid off, in the same way in which the original 
pledgor pledged it. Tbe pledge should never be given with a dtssi- 


1. Ayatp vastvSdhii dhanasya dva»guoye «tw janipratlpittm tu dvaiguijyil 

arvSsepidiss^svyatv Ibid. 182. 

2. p.151. ' 

3. Ecaamte batvdb&kllihQuilsctsUtkaq;! pvmsr onyatta baxidlutp krtvd piaip y^dl 
grhoitt uttaoutRis tidd utumarQHyuva datvavailt m^pariiodhandsdmat* 
thyc adhamtone ca &dbt^ caoesyttuta ItJ vyiTistbi syld ity atta vliidl- 
Vrtyaucyate. yidisopyldbitlk punat ttdhCcjtalj. mstP ca p£lr»apj3a ryflaatti 
tulyaip r^da idharaarOiiodbiudbancnaira fodbanarp k(tvS2dhi^ noca« 
yicrd adbamarpSya saiaarpayec. Adbikatp tfrbltvd tu punar ddhiroa 
kartavya}^ 

VirldabludjXrpava. Folia 99. LIms. 35-42; and Folio, 100. tises 1.3; 
Ccl. Dig 1.134. . , - 




260 THE law of debt in ancient INDIA 

milar condition like : ‘enjoy it for ten years and the like’.* Jagannatba 
expresses the view that the pledgee becomes liable to be penalised 
if he mortgages it to a second party on a dissimilar agreement.^ He 
thus is in favour of sub-mortgage under similar conditions. His 
observations on this point arc significant. According to him sub- 
mortgage IS not prohibited under all circumstances. He refers to 
practice that even in the case of usufructuary pledge, where the 
debtor is not in a position to pay off the debt when demanded by the 
creditor, he (the creditor) pledges it to another with similar 
conditions.® 

From the foregoing discussion it may be observed that” except ’ 
Halayudha, Kullukabha^ta and Jagannatba, all belonging to the Bengal 
school, commentators and digest-writers do not favour the idea of 
sub-mortgage. It appears from the statement of Kullukabbatta that 
such practice was in vogue in Bengal. 

Here incidentlly reference should be made to the views, accord¬ 
ing to which the rule of Menu should be applied to a particular type 
of pledge, cither that for custody or that for use or for both. 

According to Medhatithi, Misarumilra and Wcaspatiroisra it refers 
to both the types of pledge, that for custody and that for use. VijaSnel- 
vara, Lak^mldhara, RSmacandra (commentator of Manu) and the 
author of the Madanarainapradipa like it to be applied in the case of 
t e usufructuary type of pledge- Can4elvara is in favour of applying 
It to the case of the pledge of custody, where there is no stipulation. 

As there is no specific mention, it appears that Manu intended to 
apply his rule to the pledges in general. 


3. ru bhogyadhjh tada praiijoidvayavirodlienatva Sdhikartavayafi 

yatha puivadhamareena yavan muladhanam na sodhayami tavad bandho 
bhujyatam xty uktam. tada purvoltamattienapi tad evoktva bandho datavyah. 
na tu vaijadasakaiji bhuiyatam itySdi. 


2 . ... Ibid. F.mL. 3-7; Col Dig. 1.134. 

* '* ®nytravisadrSapratijflaya Sdhikarape pOr- 

vottamar^asya dap^a eva bhaVaUti dhyeyam. 

3 lbid.L.IM3; Col. Dig. 1.135. 

b»dhobh<.,y.l.m.t.m„„.„ab.„dh.w daltya ttt.van, pun.b fal- 

LJS!"! rpam ayacata uttamarpal?, adhamarpah aa 

anvtra “ttamafnaa tu tadrJapratijoayaiva bandbam dattvS 

kramah ityad.vyavaharadarSanad iti 

' Ibid F. 101, L 22-28 j Col Dig. 1.136 
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Re-mortgage. 

The question of re-mortgage is to be distinguished from that of 
sub-mortgage in this that the former refers to the act of the pledgor 
(while the latter refers to that of the pledgee). This may be described 
as an act in which the pledgor mortgages the same (pledge) article 
to a second party. Such transactions are common today, when even 
notice to the prior mortgage is unnecessary. Though such a position 
is legally suspect under sastra because the pledgor does not have the 
right over the pledge in the strict sense of the term so long as it is 
not redeemed from the pledgee* yet su:h cases m ay arise through 
the fraudulent nature of the pledgor as a result of which he may with- 
out the knowledge of the first pledgee or taking advantage of his 
indifietence'or. negligence, pledge it to a second patty. It may of 
course, be done with his consent, as for example, where the value of 
the pledge has risen and pledgee has no assets to make further 
advance to borrower. 

The whole question of non-possessory mortgages is raised by 
this totpic, and it is of interest that later jurists envisage the smjti- 
writers as having bad aucb moatgage in mind, inspite of their insis¬ 
tences on possesssion for the efficacy of a pledge. 

Vasi^lha directs that if the mortgage is granted in writing at the 
same time to the difierent patties (without the knowledge of the 
other in each case) , that mortgage which is supported by possession 
will be treated as stronger.* This rule evidently relates to the case of 
the pledge of usufructuary type and the interpretation of Devapabbat^a 
shows that the mention of the word 'bhuhtam* in the rule of Vasi?lha 
as the deciding factor in such case of dispute, is a pointer to the 
fact that for the validity of the usufructuary type of pledge, posses¬ 
sion is the principal factor.^ We find the same direction in the 
text oT Vi?pu.^ Efbaspati explicitly mentions the case of a field as 
pledge, and the decision under identical situation is the same as 

1. TulrakSIe nisrstaoSni IckbySnSia idluVansapt / 

Ycna bbuktAip bbavec pnrvaqi tasjSdbu falaTattaram // 

Vaslstbadbarmaiutra. Appendu. Vetic 25. 
This provision ol Vaiis{ba is {ndicative of the fact that m a mortrage actual 
delivery of the object of plcd/e was not Dbsolutcly occcssary. 

2. BboSySdlusiddbau bbogasya pradhanakiraQatvSt (tatprSthanyanibandbanS 
baU\att3 yuktety aithati)- Sm. C U. 337. Fc?r the sane idea vide Vy, p.(P) 
218. Nanda on Vijou, V. ; Vy. P. CM). 240,' 

3. Vijouioru. V. 1S5. 
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that of Vasiis^ha and Visnu * His direction goes to suggest, as 
tightly pointed out by some digest-writers,* that such second 
mortgage is not possible in the case of the usufructuary type of pledge 
(without possession) In the case of a pledge for custody such 
mortgage is not possible because the pledge, remains already in 
the possession of the pledgee KatySyana speaks of pledge in general 
and presents his view that the prior transaction of mortgage (under 
the circumstances) should be treated as valid (acceptable) * Here 
we notice clearly the difference of opinion between Vasn^ha, Vi?iju 
and Byhaspati in one side (all laying stress on possession as the 
deciding factor) and Katyayana on the other (giving importance 
to priority) Katyayana here is guided by general rule laid down 
by Yajnavalkya that in the case of pledge, the previous transaction 
IS to be treated as stronger than the following one * The prob¬ 
lem IS viewed from difierent angles and the two rules can be harmo¬ 
nised. Normally pessession indicates the true pledgee, but where 
possession is disputed priority settles the matter 

Vasisbha and Brhaspati prescribe that if both the parties (the first 
and the second pledgee) turn up to take possession of the pledge on 
the same day, the pledge should be enjoyed by both the parties, by 
dividing It equally ® This is a very curious suggestion imputing to 


1 Kfettam ckam dvayot bandhe dattam yat samakalikam / 

Tena bl uktam bhavet purvara tasya siddhim avapnuyat // Bf S X 44 

2 I^fetragiahaaambbogyadLctupalak^aijaribam Sm C 11.336 

- Vide also Vy P (P) 218 

3 Adhim ekaip dvayor yag tu kuryat ka pratipad bhavet / 

Tayoh purvakrtara gxahyarji // Katyayana 517 

In the Sm C II 337 pm pal has been esplamed as the act of mortgage 
ipagral apopakramatvad Sdhikriya pratipad ity ucyate MitramiSra has the 
same decision Vy P (P) 240 Capd«ivaia takes it to be the course of action 
or decision vyavastha Viv rat 35 Pfthvicandra takes it as decision Vy 
P (P) 219 

4 Sd^u pratigrahe kiitc pOtvaiva balavattaia Yiij H 23 

5 Yady ekadivasc tau tu bhoktukamav upagatau / 

Vibhajyadhili samas tatra bhoktavya lai niicayab // 

VasiStbadbarmafistra AppenJar Verse. 26. 
Tulyakaiopasthitayor dvayor apt samaip bhavet Bf S X 45 
Both Devapahhatta and Pfthvlcaiidra conceive of such a situation in the 
case of the pledge for custody also Vide Smrucandrika II 337 and Vya 
vahflraptakaia XP) 219 This suggests that even in the case of a pledge for 
custody, transference of the pledge eometimes could be symbolic and not 
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to the pledgor the intention to secure loans from both, and penalismg 
both the pledgees for tbeit negligence » 

Vasistha m this context refers to the position m which the 
pledgor first pledges an object (and before getting it redeemed) sells 
It to anofiier party To tbis there could be little objection in principle, 
fraud apart. He decides that the previous act (of mortgage) is to be 
treated as stronger of tbs two (i e the purchaser takes subject to the 
mortgage) * Both Vasi^tba and Brbaspati declare that if the same 
object is gifted, mortgaged or sold on the same day to three different 
patties (and if the claim is made by all the three) all the three tran¬ 
sactions should be treated as valid The purchaser and the pledgee 
should receive it in the ratio of their respective claims, while the donee 
ought to obtain e full tbird.^ It is difficult to take this extermely 
recherche suggestion seriously. The motive was plainly to prescribe to 
the owner some validity in his acts, however repugnant to each other. 

Devapabbatta in the context of the provision made by Vasi?(ba, 
malras pertinent observations in the form of exposition of the direction 
that through mortgage the ownership of the pledgor becomes 
obstcucted and a sale made by such an owner with obstruted owner¬ 
ship becomes equivalent to the sale of an object by one other than 
the owner himself and it is therefore weak.® Whether this really 
means that the sale is void is very doubtful 

Can^clvara refers to the view of Halayudba, according to which, 
a pledge is to be treated as weaker than sale and as such the pledgee 
in case referred to, should not be entitled to any share.* In the Sarava- 
tlvtlasa we find the same line of argument as that of Devanabhatta, 
almost in the same language * 

1. Yam purvataram adha^a vikrioiUt tu tam punah / 

Klin etayoc boliyas sySt praktanam balavattnram // 

VasiStba quoted in the Stofticandiika II 339 cf Yaj 11 23 

Z. Krtaip 7atnikadwa»e dan&dhamanavikiayam / 

TrayacSm api samdehe katham tatia viontayet // 

Tryo pt tad dhanaiji dhazmyam vihhajeyuc yathSipiatoh / 

Ubhau kitydnusSreea ttibbageaa piatigrahi // 

Vasisjha quoted m the Smrcicndnkl II, 340 

Vide Brhaspatismtti X 63-64 

3, Yady apyadhtkaraijena na STdnubbSTamvartate tathapi ptatibadhyate tataS 

d ptatibandhasvSamvbhiveoa kito Yikiayab pMcqa krta evSsiddhatvSd 
duibalo bldhyab Sm. C IT 340 

4. Sdher abalovattycnadhigrohitur nabhagaia ityaha . mViv rat 621 
5 SatasvatMUsa 233 
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While making reference to the penalty prccribcd for re-mortgage 
by Vi?nu (V. 182-183), Vacaspatimlsca declares the second mortgage 
as invalid and at the same time observes that this view has the con¬ 
currence o£Parijata, Ratnakara, Smftisara and other texts.^ 

Jagannatha lays stress on enjoyment as the the deciding factor 
in the case of re-mortgage. He explains the position in the following 
way: when an object is mortgaged to a creditor, who remains indi¬ 
fferent to it (about its possession and enjoyment), the pledgor (taking 
advantage of such indifference) may pledge it to another, who enjoys 
it. If then the previous (first) pledgee expresses his desire to enjoy it 
he will not be entitled to get it. The pledge will go to the person 
enjoying it even if he be the second pledgee.* This is tantamount to 
adverse possession, as understood by dtstric authors. 

The discussions in the previous pages show that though a 
re-mortgage may be an offence on the part of the pledgor, because 
his ownership over the pledge is impeded by the first pledging, yet 
such cases would often arise and this explains why the iastraliaras 
had to take notice of the situation and prescribe regulatins to meet 
the same. Vasis^ha, Vifpu and Bphaspati decide the case in favour of 
the party in possession of the pledge, but KatySyana differs from 
them more in form than in total effect in stating that the previous 
transaction should be treated as stronger. In this respect be is 
supposed to have derived inspiration from YajSavalkya. Vacaspati- 
misca does not favour the idea of second pledge and observes that 
it is not valid. It is hardly likely that Indian practice ceased to develop 
byond Ihis stage, whatever the lastra might say. Either the first 
mortgagee’s consent willl have been taken or it may have been 
imputed to him. But it is important to realise that the jurisprudence 
did not go beyond the limit stated above. 

Penalty for te-mottgage. 

As the act ofpledging the same object to two different parties 
is presumed to be inspired by fraudulent motive on the part of the 

..uttaradhir na sidhyatity arthal?. Patijata.ratnakara-smrusaradayo'py 

Vivadacintamaijs. 0* 

2, Adav ekasya samarpito handball, sa upekjatc. paicat paiasya samarpicat.** 
bbuiikte. purvottamarao’pi bhoktum punar icchati. Tatra pQrvaip yasya 
bbogali tasya patottamamasyapi bandbo bhavaticyadikam upayani- 

Vivadabbaflsariiaya. Folio, 112, L. 20-23; Col. Dig. !• 150. 
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pledgor, it is treated as an offence and accordingly penalty has been 
prescribed for the same. Vision directs that the person, who mortgages 
a piece of land measuring more than bull's hide, to a second party 
without having redeemed it from the £rst pledgee, is to be corporally 
punished.^ 

Vis^u observes that if the land so pledged (for the second time) 
be less (than what-has been indicated in the previous rule), the fine 
should be sixteen suvarl^as,^ 

Katyayana does not go into such curious details of the amount 
of land mortgaged for the second time, but for such pledgor he 
prescribes penalty befitting a thief.^ 

Penalty for sub-mortgage : 

In this context of penalty, it may be mentioned that Bharadvaja 
prescribes penalty for sub-mortgage by stating that if it is done with¬ 
out the the consent of the pledgor, the pledgee is to lose his capital 
and the same rule is to follow even if it is done in a state of 
♦emergency (opndt).^ 


18. Presetralion of the pledge and fbe conseqnesce of its 
cojo^ment through force or fraud. •¥ 

As pledges are given to the creditor for creating his confidence 
in respect of the safety of the capital invested,‘ it is expected that 
they should be preserved in the same from, without detriment to the 
interest .of the debtor. HaiTta accordingly declares that a pledge 
should be preserved in the same form and condition under which it 
is placed. The spirit of the direction is that if it is placed as a pledge 
for custody or for use, it should be maintained as such without viola- 


L GocarmamatiadiVaip bbuvam aoyasyadliilrtam tasmad anirmoc^Snyas^a yait) 
prayacebet sa vadbyah' Vi$ousmrti. V. 182. 

Tot the taeaamg of a land of the maasuremcTit of bull's hida, vide 
Vi$9usmrti. V. 1S4, Vide here the comments by Nandapaudit^. 

2. Unaip cet $odafasuvar^n dau^yat). VijUusmrti. V. 183. 

3. ..cautada^dabb^. KStyayana, 517. 

4. SvSfflinl cSnanujuaca Sdber Sdbup karoti cet / 

SvadbanSt sa tu blnas syat karoty apadi pQrvavat // 

BbaiadvSja quoted in tbe SatasvatIvUSsa, 234*235. 

* L. Stetnbacb. Juiidical Studies in Ancient Indian Law. I., 143*145. 

5. NSrada, IV. 117. 

34 
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tion of the condition.* The directions of Kautilya, Gautama, Menu, 
YSjflavalkya and Visnu (which will be discussed hereafter in detail) 
indirectly show that they all expect that the pledge should be main¬ 
tained according to the agreement. Narada states that it should be 
preserved precisely in the same condition (as it was presented by 
the pledgor).* Brhaspati is more cautious to declare that a pledge 
should be preserved like a deposit.* 

Penalty for unauthorised use of a pledge. 

Kautilya prescribes that (unauthorised) use of pledge (he applies 
the rules of deposit to pledge also. Arthasastra. III. 12. 17) should 
be penalised in the form of the payment of charges as time and place 
demand, in addition to a fine of twelve pnnas.* The penalty is to 
the extent of twentyfour paisas if it is lost or destroyed through use 
or if it runs away (perhaps in the case of a living pledge) elsewhere.® 

Gautama appears to prescribe penalty in the form of loss of 
interest.® He does not appear to have been interested in the criminal, 
so much as in the civil consequences of the act. 

Manu directs that the pledge should not be used perforce and 
if it is used as such, the pledgee should give up interest In such a 
case he should satisfy (the debtor) with its price, otherwise be 
commits a theft of the pledge,* Manu has a further provision that 


L Bandhatn yathS schapitara «y3t tatbaiva prartpSlayct / 

Quoted in the Smriicandtika. 11.321 
Vide Srafticandiikl. II, 323 Here the implication of the direction of 
has been explained. 

2. «....upaclrai tathaivasya......N5rada. IV, 125, 

The word upaeSra has been explained as deahn j (vyavahilralj) in the Madans- 
and « preservation (rakjaijam) m the VyavnbJrapraklti 

^ Brh..p.ri.nro.x-,<a. 

.. upanidhibholta driakdUnuitlpaili bbosavetonam dadySt dvadiapanaip 
cadajdam ArtbaUatra. m. H 3 

5. Upabhotammttaip na)|aih vinajlainrtbbyj.ab.t catumipSatipapal c. 
daodih anyatU va nijpatane. Ibid. HL 12.4. 

6 Dhuktadhirna\atdlute G. D.S, XIL 29 

"A loi, ..cured by a pl,d,e that i. ujcd (by the creditor), bean M 

interest. Trans, by BQhter. S. D. E.. 11, 239 . 

. 1 ".!’’’°’'“'’'°vrddhioi uttri.t I 

M0ljciiatt.jay.ccamamtd[ltheito'ny3tblbha.et« M.nu. VIII Hb 
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the foo!, who without the permissioa of the owner, uses a ple<Ige, 
should remit half of his interest as compensation for such use.^ 

There is an apparent contradiction in the two statements of 
Manu. Medhatithl tries to reconcile them be stating that in the' 
previous verse (VII. 144) what is stated is about the case of absolute 
appropriation of the entire pledge. When such use has been forbidden 
it is quite proper that by forcible use of the pledge the pledgee should 
lose the entire amount of interest® So far a® the other verse is 
concerned (VII. 150), Medhatithi holds that it will have to be applied 
in the case where pledges like gold, silver etc. are secretly utilised hy 
the plegee as a result of which the pledge is not destroyed totally (but 
which gets deteriorated in colour brightness etc.). It comes to this 
that loss of half of interest is to be prescribed if the use of the 
pledge is secret* 

Medhatithi in this context refers to the view of ll]u (Bhlcuci), 
according to which the provision noted in the verse (VIII. 150) 
should refer to a case where the business is carried on both by 
the master ond the servant and where the object has been placed 
as pledge by the servant within the knowledge of the master. It 
may happen that on a certain occasion the pledgee seeks permission 
from that servant (who pledged the object) to make use of the 
same, whereupon the servant gives bis consent. -If at a later stage 
the master on seeing the pledgee usuing the pledge, cancels the 
pledge (and takes it back), in such a case, half of the amount of 
interest is to be forfeited.^ 


1. Ya^ BvSminSnanujQacam adhtip bbuAktc'vtcalcSa^ali / 

Tosyardhavfddbir moktav;! tasya bbogasya ni^krttb// Ibid VII7.150. 

2. Uktam. na bhoktavyo baidd adbic bhaSiaao vrddbim utsqat iti. 

sarvasya grabaaam ueyate. Tatra msiddbe bbogc balad Sdbiin bbuuiano 
sarvSip hSrayaty eva vrddhuo. cn Manu. VIII. 150. 

3 Rahaay upabhujyaisSflabboge na cSdbir naiyatb tatra rOpyasuvaindlarpki* 
tSdau ordbavrddbitySgo’aena jlokcoocrate. 

Medhiltitbi on Manu, VIII, 150. 
4. Rjunl tu vySkbatam—yatra fTaml yyavahaiati adhyadhinai ca. tatrSdhyadhl- 
nena bandbo dattab, svammS ca drstob. tatra dbata^akena kasmirpl cid avasa* 
te'dhyadhlaab pioktab piayoianai)) mama bandhenSsti, v tatropamdhmyayena 
tenSnuiultab. kSlSatare bbuthanaiji yadi svam! paiyaips tadanuindtaxii 
bandbaip kjapuayln satidps visaye’rdhavrddbitySgab. 

Commentary on Manu. VIII. 150. 

This IS an attempt to paiapbtase Bbaruci’s text on Manu. Vm. 149-150. 
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Medbatithi refutes this point on the ground that in the case 
referred to» the transactions carried on by the master and the 
servant stand on the same footing and that means that when per' 
mission for use of the pledge has been granted by the servant, it 
cannot beheld as illegal by the master. Ownership in this case is 
to be attributed to the servant for the fact that when he himself 
offers the object as pledge, he must have some sort of ownership 
(either original or through transfer).* A servant has normally no 
ownership over the property and as such he cannot offer an object 
as pledge. If he does so it will be treated as an act of theft (where 
he is not acting as agent). So when he has the power of offering 
his consent for use of the pledge, it proves that ownership is 
attributed to him. 

Medhatithi again refers to another explanation of this verse. 
According to this interpretation, tbe verse in question has reference 
to the case where the pledge is not redeemed even after the prin* 
cipal along with interest has become doubled. The argument for 
such an explanation is that under such circumstances the offence 
(in the form of the use of the pledge without tbe permission of tbe 
pledgor) on the part of the pledgee is not so serious.® 

There ate other attempts by different writers to harmonise 
the two texts and it is rather difficult to find out the exact differ¬ 
ence of scope of the two verses of Manu. 

YSjCavalkya also prescribes loss of interest if the pledge for 
custody is used and if the beneficial pledge be damaged. According 
to him, the pledge should be replaced if spoiled or destroyed. This 
rule will not be applied when the loss is caused by an act of fate or 
the king.® 


1. Tadayulum.yifaitutyo vyavabJUabparspatapcVjab Bvamibhrtyayob T«tf* 

talr3nyaUreaanu3S5{q nSyam onanujjUtab prayujyate adhamuaiwb 

•vamiiabdaiyarthe ivah-am Hr5» vijayc bhavatJ, anyathS bandham yodadlH 
•0 vaiyaip ivamycna yuktab. Adhyadhlnas tu na 8\aml. Yady CNaip caur« 
' tarbi. tasmat ivanjitradhyitopah lb“I* 

2. Anye tu dvigutdbbCte’py aooljyaialflc pratijcdbam iccbanti. taiya bl 

^.Ipo-p.radba iti vadintab. Comocnatry on Macu. VlH 1». 

Thji again li a view <iuoted by BUfud. 

3. Gopyajhibboge no afdJhib aopaUre'cba Upicc/ 

. Mto deyo i.itu’tlai ca daivarajafcrtld rtc // YdJ. II 59 

uie’t 

vyivabarajanuu up g iniW. 
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Vi^nu also observes that the interest is to be forfeited if a 
pledge (for custody) is enjoyed.* According to him the pledgor is 
to replace a pledge if it is lost for a cause other than divine or 
royal intervention.® 

NSrada shares with Manu the two verses having direction 
about forcible enjoyment of the pledge and unauthorised clandestine 
use of the same.* He declares that if the pledge is not preserved 
in the same way as agreed on, the pledgee is to forfeit bis interest.^ 
If the pledge is injured due to the negligence on the part of the 
creditor, the same penalty will follow. He is to lose the capital if 
the pledge is lost, provided of course it Is not caused by divine or 
royal intervention.® 

Brhaspati lays more stress on the preservation of a pledge, 
when he directs that it should be preserved as a deposit' He also 
directs that if it is spoiled^ the interest is lost.® The spirit of his 
declaration to preserve the pledge like a deposit, is to be traced in 
his direction in respect of deposit, where he states that it should 


For the question a$(o bow there be loss ol interest in tbe case o! beocficial 
pledge, vide the commentary ot Apatlrka on V3j, 11.59. 

SmTucandnkl, It. 325. 

1. Vifoutmftt VL 5 Vide here tbc commentary o! Nanda 

2. Ibid VI 6 

3 Manu.VlII 144=Ndrad3. IV 127. 

Manu. VIII 150=»Ndrada. IV 123. 

4. UpaeSras tatbaivdsya ISbfaahSnic viparyaic. N3rada.IV 1^. 

*vipat>aya' as used by Narada has been illustrated by AsahSya in the from of 
enjoyment of the pledge for custody and tbc like, 'vipailtartbo vipatyaya 
ucyatc. yato gopyasya bhogab fcciyate...In the Vivldaratn^kara (p 24) 
and VyavabSraprakSsa of Mitramifca (p 235) it is explained as 
destruction 

5. PramSdSd dbaninas tadvad 2dhau vikftim agate / 

Vinafjc mQIanSfab tySd daivatSjakrtSd fte // NStada. IV. 126. 

Frmndid has been illustrated by AsabSya as'utilumg a bull and the like at 
an unreasonable period or making it carry a burden beyond its capacity 
In tbc case of pledge for custody it may be in tbc form of exposing it (to the 
lun and tain) He illustrates royal {men cntion as one in which for a slight 
odcnce (of the pledgee) the king coofiscatei his entue property including 
the pledge 

CalldivnabhldikatyikSUvibatum ausShanarn cetySdi gopyidbel ca 
dhamkarrasldah rtakSiamocanaia. ..... rijakrajp yathl svalplparl. 
dhc'pi tljagrblcasarrasieoa saha tarunadhyasthldher. 

6 Nyliavat paripUyo’sau vtddhit nalyauhlpitc. Efbaspatumf^. X. 49. 
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be guarded like a son ^ He observes further in that context that in 
case a deposit is con<umcd or neglected) the offence on the part of 
the depositary is like that of a woman injuring her husband or of a 
naan killing his son or friend * These homely words illuminate the 
iastrtc attitude to a purely secular transaction According to him, 
if a pledge is enjoyed ard thereby rendered worthless, the capital is 
lost and if is spoiled and is of greater value, the pledgor should be 
satisfied 0 c compensated) * 

VySsa has the rule that if through the fault of the pledgee a 
pledge of the nature of gold and the like is lost, the creditor should 
be made to pay its price after deducting the amount of the debt 
together with interest * 

According to Harita if a pledge of equal value or of double 
value (of the loan) is made over to the creditor and if it is lost, that 
would mean loss of the principal and the pledge is lost to the cre¬ 
ditor (because he cannot claim another p\edSt—dhamkasyadhtri^o' 
tr^hyantaralabkat) ® 

HSrita presents the solution in the case where the creditor 
fails to satisfy the pledgor by payment of the price, m the case of 
a precious pledge being lost for his fault (Manu, VIII 144, Brb 
S,X. 43) He brings the surety (for return of the precious pledge) 
under obligation in such case to pay the price to the debtor Thus 
he observes that if the pledgee (who has spoiled the pledge—i^^^*^** 
explained by Devanabha^ta as bandhakhadaka, adhinmaka) happens 
to he impoverished (and therefore not in a position to discharge 
his obligation of paying the price of the pledge) and if the surety 
be wealthy, be (the surety) is under obligation to pay the price (of 


Putravat pailpaiyaip tu Brhaspatismrti XI 6 

Bhaitur drohe yatha naryajj poipsab putrasuhrdvadhe / 

Doso bhavet tatha nyasc bhakjitopek^itc nmam // Ibid XI 8 
Bhuktc casarataqi prapte mWabatuti ptajayate f 
BahumMyain tatra najjarp rpitaip tatra to?ayet // Ibid X 43 
Grahitrdosan najtaJ ced bandho hemadiko bhavet / 

Bnaip salabham saipJodhya tonmOlyaip dapayed dhani // (dhanam) 

— . Quoted in the Sm C 

Tatsamo dvigupo vadhir dhaniaaya aamarpitab / 

Adhau nasje dhanaip nasjaip dhamkasyadhit eva ca // 

TU j . , Quoted in Sm C H S2l 

The idea here IS that the pledgee ahould lose an amount equal to the value 
ol the pledge dhvastadhiiamBaadhanaafifab dhamkasya syad Iti 

Sm C II 328 


j C n 328 
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the pledge) without interest.* Here Dcvanabhalja rightly argues 
that absence of interest in this case is on the analogy of interest- 
free loan {prlttdatta), given out of affection and ffiendship, because 
the surety here gives the price of the pledge out of bis friendship 
for the creditor.® We assume that friendship induced him to be¬ 
come a surety and he does not contract to restore the pledge with 
interest from the date of its loss. HatUa warns the debtor under 
the circumstances that if he recovers double or treble from the 
surety, (presumably under any custom to that effect of the law of 
suretyship) that money will go to the king and the rccoverers will 
be penalised.® 

In this context spechl mention should be made of the pro¬ 
visions of IStyayana, where he states that if the pledgee makes 
the pledge (as in the case of matd-servant) work unwillingly and 
without the consent (of the pledgor), the enjoyer of such work (the 
pledgee) should be made to pay the price of the work done, or he 
may lose interest.^ This is a variety of the rule against use without 
permission. 

He further observes that when the pledgee harasses and 
rebukes the pledge (evidently this is applicable to the case of ser¬ 
vants and the like) while working (with him) with words, punish¬ 
ment or movements, be (the pledgee) will be penalised with the 


1. Kh3dako vittnhinaS cel Jagnako vittavjn yadi / 

MQIyaiji rasya bbared deyup na vrddhim datum oihsti // 

“ Quoted laSm. C.II,32d I vide also P.16S. 

2. AdhScfeisya dbauasya piltidatudbonasyeva kantavrddbyasambhavid ity 

ebbiprSyali Sm. C. 11. 329, 

3. Dvigupaip tngunam v5pi yas sSdbayatilagnakam / 

HSjagimi tu tad dtavyam udbako dapdaiQ aibati // 

Quoted in the Sm. C., II, 329. 

4. AkHmam onanujodtam Sdhitn ya]) kaimt kSrayet / 

BhoktS kaimaphaUip dSpyo vrddbup vi labbate na sab II 525 
Devaijabbaita observes here tbat karmaplMla, so fat as it refers to the ease of 
female slave, should mean wages. lo the case of cart, it should stand for 
the bite. He ngbtly obsenes tbat the use of the word oiSmam tn the verse 
indicates that the reference is to the pledges like (the female slaves etc) 
who have the power of thinking. 'Karmaphalaip ddsy^ySdhau vetanaip 
iakafldyildhau bhStikddikam ..„.ak3oam iti dSijradibuddhtmadddhivifayam 
anyauS!ambba^St.’ * Sm}ticandnk&, II, 326 
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first amercement.' This provision shows that the pledgee was 
expected to make use of the pledge in a sympathetic manner. 

Katyayana adds further that when the pledgee perforce and 
against the will of the pledgor adds to the pledge what is not pledged 
he will be liable to the penalty of first amercement and the debtor 
will get back his pledge.® He also discusses the question of penalty 
in the case where the creditor enjoys a pledge from the debtor 
through forged document. Under such circumstances, the king 
should make the creditor pay a fine and the document should be 
destroyed.® 

Commentators and digest-writers have very little to add on 
the topic discussed. While making reference to the direction of 
Manu (Vm. 144), Mcdbatithi explains that the question of the loss 
of interest will arise in the case where the pledgee makes use of 
the pledge even when asked not to do so by the pledgor** He 
explains that the present direction is applicable in the case where 
the interest is proportionately greater than the amount of enjoyment. 
Here the use of the pledge will cause loss of total interest.* In 
explanation of the part mulyena tofayett in the verse of Manu (VIII* 
144), he states it to be applicable to the case where pledges Idte 
clothes etc. are destroyed through use. The pledgee should pay the 
price of such pledge (to the pledgor), but the creditor should in 
that case also get his interest.® He refers to the case where new 
clothes or precious ornaments, placed as pledges, are destroyed through 
use. Here the pledgee is penalised not by mere loss of interest 


1. Ya» tv adhim katma kutvaeim vac3 dapdena karmabhib / , 

PI(Jayed bhartsayec caiva prapnuyat puivasahasaip // Kaf. 526, 

2. Katyayanasmrti, 527. 

3 Sdhun dujjena lekhyena bhuikte yam rnikad dhani / 

Nrpo damam dapaitvS adblckhyam vmSSayet / Katyayana, 528 
4. Yaira bhuSjana ucyatc ma me bandhaip vjnaiayamS bbuiksva katipayan 
a 0 ir mokjayiSyami, tathapy ucyamano bbufikta eveti so'sya vijayal? 

- „ ^ Com on Manu, VII 

X Yatra tu mabatl vyddbih svalpabhogaS ced baladinS bbuSjanajya satveO^ 
larvavfddbibanib jjjjj 

6 Y.a. tu vasttidl bhujyamSuaip utra mulyena totayct ecam 
Itaropivrddbimlabhatc Ibid. 

me first part oi this intetpietation has been accepted as such by GovlaJa- 
raja. Raghavananda and Raroacandia. 

Vide their views (in Manu. VIIL144, and tbcir commentaries) as teeoriti 
m the edition by V. N. Mandlik. , 
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but the price of the object destroyed as such should be deducted 
from the capital. Such explanation has been stated to be coming 
from great scholars.' 

Viju4nt4vara by way of explanation of the verse of Yajuavalkya 
(ir. 59), observes that when the pledgee replaces the pledge, he 
is not to lose the capital with interest.^ He explains the reason for 
such prescription of penalty (by YajSavalkya. II. 59), According* to 
him, the pledgee is penalised for the violation of the agreement^ as 
a result of which even a minor offence on the part of the creditor 
entails a loss of interest of greater value.^ This aspect of the 
question has also been supported by Devariabba(ta.^ He shows a 
sympathetic attitude by declaring that under the circumstances it will 
not be proper to penalise the pledgee by forfeiture of the total 
capital as that may mean a great toss on his patt.^ While com« 
menting on the verse of Manu (VIII. 150), where there is prescrip¬ 
tion for loss of half of the interest, Deva^abhat^a declares that the 
word ardha should not be interpreted in its literal sense* It should 
mean an amount sufficient as compensation for the unpetmittpd 
use of the pledge* Otherwise in the case of enjoyment of large 
property, adequate compensation being impossible through surrender 
of half the interest, there would be disparity with th‘e later part of 
the verse {tasyd hhoSasya He takes up the case of treat¬ 

ing a beneficial pledge as one for custody. In bis view, in such a 
case there would be loss of Interest only, the argument being that 
by mere violation of argument the question of loss of capital does 
not follow. It should not be argued that as in usufructuary pledge 
tVeie Vs no qnexnon oV in'cercst, pn?pt^sVtwn 'CuA wW tre 

1. Yat tu ruTaqi iuahSr£ham alaip^ara?3vasti3di patidbl^amilnani tatra 

na Vcvaloip vrddbihSnilj ySvaddlunarp na;;ajp tat paiipldya zoQkta^ piavi- 
iatlu Bubatcarair vyakfay^taei. 

Medbiitubrs eomaientaxy on btanu. VIII. 150 

2. ......taddSne savtddhika:p sOtyatn Ubbate. Mitlksai^ on YSj 11,59. 

3. Alpep7 upabboge mahaty api vfddhir bitavyd lamajStikramdt. Ibid. 

It may be Incidentally referred to facie that Nandapapijita on VijijufVI. 5) 
rejeett this view as being opposed to tfae view of Manu 

4. Vide bmrticandrtkd. II. 32t 

5. SaxYam&lanMas to nSsain vt^aye \ika)pyate aryantSdbikabamtvSc. 

Smfticandnkd, 11.324. 

6. Ardha|rabacia ananujulcabhoglnusdreoa kalpltanifkrtikfajnapanmApopala. 
kjaijltthan enyathS mabdbbotiiybdbavTddbwtsstja&ena ns>krtytssobbav3t 

tajyabhogjiyanljkrtituiTjkyaSeJasirodbahsyat. SmrricandnkJ 11,324 
35 
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loss of interest, will not follow, the reason is that enjoyment is 
regarded as interest (proSt) in that case * He places his point that 
there should be loss of profit only where for the fault of the pledgee 
and the like there is absence of use of the pledge, which has been 
pledged for use merely. It will not mean that thereby the stipu¬ 
lated interest is also paid. When however, enjoyment is not 
possible for the fault of the depositor and the like, the creditor 
should recover the profit only from the person in possession or the 
debtor, but not the interest,® 

While explaining the rule of Narada, Dcvcnabhafcja has ex¬ 
pressed the view that if the deterioration be caused even without 
Its use by the pledgee, he should return the pledge in its. original 
condition (if possible) or there is loss of interest.® 

The Bstraharas have discussed the question as to what is to 
be done when the pledge is lost even without offence on the part 
of the pledgee, 

Kaujilya, as we have observed, applies the rules of deposit to 
to the case of pledge and accordingly on the basis of the rule of 
deposit may be stated to have exempted the pledgee from being 
liable for the pledge, if it is destroyed for a cause over which the 
pledgee has no control,* 

Gautama, among other things, mentions a pledge, prescribing 
that if It is lost without fault on the part of the'person (pledgee) 
it shall not involve any blameless person.® 


1 . 

Z 


3 

4 

5 


BhogySdhau tu gopyatvena pStue labhasyaiva rS^a^i samaySukramamatreiia 

mOlanaiaDaksSnavatarat Na ca bhogy3dafau vrddhyabhavat labbanaiapa* 
kjasySpy anavatara iti vacyam bhogasySpi labhatvSt *■ Ibid 325 

Etod uktam bhavati adhibbogamattartham prayuktadbanasyatinapar2db3dito 

bhogSlabheiabhahanireva.napunar afigikrtavrddlmiddhir lU 5dh3tr3dy 

opa^dhad abboge tu bhunjanad adhamanjld va bhogalabha eva grabyo na 
kadacid api vyddhit lU mantavyam Ibid 325 

Dhojavyauriltiidosad v.krtim djate'pj adhau puryavat Vrtvatpatapi ISbba- 

Smr .candnVS II 327 

ArthaJastra HI 12 2 

(oidhyanv5dhiyaeitavaktjt) Sdhayo na;(3h sarv5n aninditln puru53pat3dhcM 
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Manu does not distinctly state anything to the point His 
observations regarding deposits (nik^epa) may be extended in this 
case on the basis of the statement of Kautilyay where he applies the 
rules of deposit in the case of pledge. Manu states about deposits 
that the depositary should not be held liable if it (such deposit) is 
destroyed by fate in the form of being stolen by thieves or washed 
away by water or consumed by fire-* 

Yajnavalkya directly states that if the pledge is lost or des* 
troyed due to fate or the king, the pledgee need not replace the 
pledge.^ This rule is in agreement with his other rule about 
pledge (II. 66). 

Vj^nu also states to the extent that under such circumstances 
the creditor is not to replace the pledge.^ 

According to Narada, the creditor is not to lose the capital 
(which he might have lost in the case of his negligence).* 

In the opinion of B^haspati, if the pledge is lost because of 
fate or the king, the debtor is to be made to place another pledge 
or inits failure, to pay the debt with interest.* This is a natural 
corollary of the previously-cited sntftis, 

IKtyayana has two directions. In one be makes special 
reference to the loss through fate or royal oppression and suggests 
that the debtor should be made to pay the debt with interest.* In 
the other verse; .he prescribes that the pledgor should be made to 
place another pledge, where the pledge without the fault of the 
creditor deteriorates or dies (in the case of living beings like cattle 
or slave). He adds that otherwise the debtor cannot be stated to be 
free from debt.* One wonders who can have supposed that the loss 
of his security extinguished bis indebedtness. 


L Manu, Vm. 189. 

2. Na;to deyo vin3$(aj ca daivsr3ja1crta<l ftc. YSi, 11.59. 

3. • Vijousmrti, VI. 6. 

4. Vinailc mOlaDUsa^ syld daivardjakftad Narada. IV. 126. 

5. DalvaxSioJ^3l£b&tc ca yathSdbit JdSam Spnuy&t I 
Tatrlnyaqi dSpayed bandaip aodayaip vS dbaaoa p}! // 

Bfbaipattsmrii. X. 41. 

(The leadioK here is after the VivSdaratnSkara, 25). 

6. ^dblkrtain tu yat kiucld vinaslaip daivarSjatab / 

Tattatpup sodayatp dlpyo dbaninSio adbamarnikab /[ KSc. 523. 

7. Ka ced dbamkadofepa nipated vS mtiyeta tS / 

Adbim aayaip sa dSpysb ^r^d ruln nucyeta carvikab // KSt. 524. 
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Haiita clearly states that in such case there Is no fault on the 
part of the creditor.* Vyasa is of the same opinion and he shares 
with Bthaspati the view that either the debtor should be made to 
pay the debt (there is no mention of interest) or in its absence 
another pledge should be made ’ 

Candesvara in his Vtvadaratnakara refers to a view that under 
the circumstances noted above, if the pledge in the form of the 
cow and the like is dotroyed, the pledgor loses his pledge and the 
pledgee his capital He observes that the view is supported by 
practice only ® 

Vacaspatimisra also refers to the same practice in almost 
identical terms * 

JagannStba by way of explanation of the text of Candesvara as 
stated above, observes that though in such case (i. e where there is 
ei? j pledgee in the case of the destruction of 

0 P e ge) no sage has prescribed loss on the part of the creditor, 
yet the customary law should not be disrespected ' 

^plaining the significance of ‘brndhahtagmadau as 
wb.ei, Jsgannatha refers to the practice according to 

Td ^ by the bank of a river, 

shnuld 1 e f washed away subsequently by the river, the creditor 
nuts ° with such a purpose that Ratmbara 

Pledv 7'' r where a 

care nf' Tt ‘ '•'at the cow was not properly taken 

a creditor in reply may argue that care was properly 


DaiVaiaiopathStc m ni doso dhanm.h kvacit 

nqivir'Sic -I Quoted jn the Smrticandrika II 321 

DfHvarajopagbatc tu na do?o dbaninal, kvacit / 

Rc=up dapyaa tu tan. aie bandbam vanyam m tada// 

Yat »i. u. Aux. Quoted in Sm C 11,322 Viv rat.26. 

Dhnn.v.j . _ .. VivfidacmtSnan. H 

HSvah klrdSio 

Viy3dabbaai3ri>ava F 81 L 1 3 CoL Di| I U® 
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taken. The arbitrators in such case of doubt, after minute investi¬ 
gation determine that the loss is to be borne by both the parties.^ 

YajSavaikya and Narada formulate the rule in almost the same 
language that‘even if properly preserved the pledge may deteriorate 
and in that case either another pledge should be placed or the 
debtor should pay back the debt.® The logic behind this rule is 
that as the deterioration arises out of the nature of the object itself 
and as tbe creditor is not at fault, the debtor should substitute 
another pledge of sufficient value to cover the value of the loan and 
if be fails to do so, it is quite reasonable to ask him to pay offi the 
debt, for otherwise the loan remains more or less unsecured (because 
the value of the pledge has disappeared or been reduced). 


19. The redemption of Ihc pledge. 

A pledge is placed with the pledgee as a security and is intended 
to be recovered as soon as pos«ibIe specially in the case where the 
value Is greater than that of the loan. Unless there is a stipulation 
it may be assumed that from tbe side of tbe debtor there should not 


1. Atredam avidheyaoi. yadi kai cid brahmai^al} svaklyafp nadlsannibitAip 
k$etr3tp bandbakikpya roarp karoti. aoantararp nadyS tat k$etrain bbagnarp. 
tatra dbamkasya dhanarp yStTti vyavabSro no dr^yatc. Ata eva bandhakita* 
gavidHv lei ratnSkaralikhttam TasmSd «tat vyavabSrasya isDlais. Alpe 
gavi na^c adbamatoo biutc anena na sacoyak cikttsitam, dhaniko brDte mayS 
lamyak cikttsitam iti otpdehc prSyah pailk^dikaip vin& nimayo na bhavatitt 
madbyasthSI? samadadhate ubbayor eva bamr ajtam iti. EtanmCIaka eva 
vyavabSra iti lakfyatc. 

Ibid. Foho. 82 L. 7-16 . Col. Dig 1.116. 

2 .raksyamapo'py asdratam / 

Yiltai ced anya Sdbeyo dhanabbSg va dbanl bbavet U Ya), II, 60. 
Ral«yam5no'pi yatt3dbtb k^IeneyU asltatSm / 

Adhir anyo’tba vS karyo deyam v3 dhanine dhanam // NSrada. IV. 130 
VijulneSvata explains‘oiaroid’89 tbe state of being not sulEaeot to covet 
the value of (he loan with intetcst: 

*SavrddhVkamb!adravy&pary3ptat3*. On Ya},ll 60. 

Dcvapabbalta refers Co an intetpretation according to which It has been ex¬ 
plained as tbe state of being insuiCcfent for tbe capital and interest for one 
year. He rejects such an interpretation * 

Kead ckasaipvatsarabbavavrddhisabitamOIadravySparySptatdm asdratam 
Ahub. tac cintyam evaipvidbavi$clap3ir3yape kiip karapam ici codyAsam- 
bbarSt Smrucandrikd. IL 332 
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be any difficulty m gettme the pledge back at the moment be 
turns up to pay back the loan with interest The provision made 
by Kautilya for punishing the creditor who docs not return the 
pledge when the debtor wants it (evidently after payment of the 
loan), indicates that according to Kautilya there is no limitation 
of time for the release of the pledge He prccribcs in such a case a 
penalty of twelve panas for the creditor * He allows the debtor to 
get back his pledge after depositing the redemption price with the 
village elders in the pledgee's absence ^ 


Manu has a direction® the exact implication of which is not 
clear Several commentators have presented explanations of the verse 
and they are not unanimous on the meaning of the same Medhatithi 
interprets it to mean that pledges and deposists should not be allowed 
to remain (with the party) for a long period The reason is that if 
they ate allowed to remain (after the right time of redemption passes 
away) without being recovered, they may be liable to be appro¬ 
priated Govindaraja also explains It in that light » KulIuUbhatla 
explains that even if they remain for a long period, they cannot be lost 
and they shoidd be banded over to the pledgor at the time they arc 
eman e RaghavSnanda, Ramacandra and NarSyana have explained 
It in the same light Nandana follows Medhatithi From these inter¬ 
pretations It would not be wrong to presume that though Manu pre- 
lost through adverse possession (Vill 
^ ^ regards it desirable to redeem the same as early as 

possible. 


1 Upasthitasyadhim aprayacchato dvadaaapapo daodab 
n n 1 . ArthaJSstra III 12 H 

l-rayoiakasannidhane va gtamavrddhesu sthapayjtva niskrayam adhun prati 

3 ZiT , At.h»i5stri in 12.12 

J Adhj5 copanjdh 8 cobhau na kalatyayam arhatah / 

Avah^yaubhavecanitaudughakaUniavasthitau// Manu Vni 145 

wcitbet a pledge nor a deposit can be lost by lapse of time they ate both 
Buwirf n wmained long (with the bailee) Trans by 

Burnell translates the last 

time. * both of them may be taken back although kept for a long 

4 . , , The Ordinances hf Manu 201 

nyamanau ava^ "a apyau tau hi dirghakalam avasthitav apratyah 

5 TaS ^ 1'“"““” Oa Manu VIII 145 

6 ^ J^^^avenaharayitumSakyaviti Com on Manu VH! 145 
arthal? s^'amina praratbitau tadaiva tasyavaharyau samarpapiyay Uy 

Com on Manu VIII 145 
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Like Kau(ilya, '^juavalkya fires no special limitation of time for 
the redemptien of a pledge4 He directs that the pledge should be 
released as soon as the debtor turns up to get it back through the 
payment of what is due. The pledgee should not detain it with the 
idea of having more interest* Failure to comply with this condition 
makes the creditor liable to be penalised with the penalties befitting 
a thief.* 

Again in the same way as directed by Kau^ilya, TajCavalkya 
authorises the debtor to take back bis pledge in the absence of the 
creditor, by payment of the loan in the hands of bis kismen 
This shows that "the debtor has the right of redemption of his pledge 
at any time even when the creditor happens to be absent. 

He states further that if the creditor is absent and if there Is no 
reliable kinsmen and If the debtor in the absence of the creditor intends 
to pay off the debt through sale of the pledge in order to avoid further 
interest,* then the debtor after assessing the value of the pledge, may 
allow it to remain with the creditor or his family so that no further 
interest may secure on it.* This rule of YajSavalkya also is in agre¬ 
ement with the direction of Kaulilya that the pledge with cessation 
of further interest and with its value determined at that time, may be 
kept just there (with the creditor) or in the charge of the office for 
prevention of loss to either party.* 

Time of redmption 

YSj&avalkya provides that if the loan secured by pledge becomes 
doubled (by accumulation of interest), the pledge should be released 


1. UPastbitbaiya Qokuvyaaddibstcno’nyathabhavec. YS], 1161. 

VijHlnclvara : *C3 vj-ddbilobbcna itSpayitavya^j.* 

2. Prayojakc’uti dbanaip bule nyasjiUbiinflpnuySt. YSj 11,62. 

The tern lull basbecn interpreted by VijUlne^vara as trustworthy perron 
(3psa) ; by VijvarOpa. Aprlrka and Mitramtlra as beir (dhanabhirme). 
Tokinf it ui the IiSbt of the dueciion of Kauftlya. tt may also be understood 
in the tense of ^ illaSC'OQicuIs. 

3. Atba prayoVedpy asanmhitas taJIptli ea dbanasya prabiclro na sand yadi 
Bsanmbite ptsyobtary 2dbivtbraye9a dbanaditsSdhasareasya tatra kup kart- 
aryata jiy apekyita fiba .....Mic. on Yaj. 11.63 

Tlui implies sale of a eiorupapjd property at any rate as a possibility. 

4 Titkaiakrtamfilyo tatra tithed avyddhikab. Yaj. IL 63. 

5 NirrttarrJdhiko v3Jhit tatk’ilakrtataDIjas tairaivSvstiytheia aalfjvtnliaka. 

Tao3dbiHbito%l ArthailstTi.m. 12.13 
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after double the principal amount has been received (by the creditor) 
from the prodts.' The interpretation of this provision by VtjuSncIvara 
IS that if the debt has become doubled without possession (being tran-' 
steed) either on account of an agreement at the beginning to the 
ettect that when the pledge is delivered and the debt has been 

doubled you should restore the pledge', or on account of some other 
reason the amount has become doubled, then, after the pledge has 
een made over to the creditor for enjoyment, it should be restored 
when the profits recovered from it make up the doubled amount If 
more be enjoyed, that too should be restored. This test is intended 
to lay down the rule that a pledge is to be enjoyed only for paying off 
entrrely the original loan together with interest* 

This provision of Yajuavalkya appears to contradict his earlier 
statement as contarned in the verse (li. 58), where he states that a 
p e e may apse. It is Aparaka who harmonises the situations 
by esplaining that this verse (11. 64) relates to the case where there 
“mi the creditor. The other rule 
UI. 58) IS to be applied to the case where the pledge is to be made 
(for being testained) so long as the capital is not paid back.* 

sho,.Ml (II. 64) the rule that (the pledge 

should) also (be restored to the pledgor) when the'interest reaches its 

oaidl™^°Tir™°^”^ being equal to the principal and it has been 
in ‘“terpretation of this rule as made by Nandapatijita is 
oF a itthe like ate pledged with the purpose , 
nlpdan " ^ interest only, and where the profit arising out of that 

covers t e entire interest, the creditor should release the 


1. Yada tu dvieumbhutam tnam aihao tadj thatu / 

Mocya adhis tadutpairae pni», 5 |e dvigune dhaue « Yaj IL 64 

bba,,v^ ta evadbau datte dvieunlbhUte dravye tvayadhir mottvya' in pan- 

Sr^^lHl ki, va bbogabhavena yada dvigutilbbutam 

moktavTih^^^lJn, *^^1"*"* Piavteje tadutpanne dravye dvigunc saty Sdbir 

aoSM Saivatha sayrddhikamularti- 

apatSiananhadhyppabhosavisayan. .daip vacanam. 

3 jk -e . '^•jnSneivara's commentaty on Yflj II. 64 

oi'.v.n. a “‘''“^“nkaniyah bhiiinayisayatvat, Tatha hi dyieuoe miUadhaac 

tn t^ K tui.n '*^*“°**®*‘^**®®*^ycb sampratipattivijayaip yadi 

Sdhih knf 1 PtayuktadhanasyapranpSdanSvadhlya 

adhih krta, ,ad«uapan Sdbih pnmiSyed dyieupa itjadikam. 

4 A„,„rddba„p„,.„Syd„ap, V, 7.“ 
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pledge after receiving the capital only ‘ Visuu directs that the 
creditor should not restore an immovable pledge witout special 
agreement ® He formulates a rule with respect to the pledge 
intended for reducing the capital In bis view the immovable property 
that has been delivered as a pledge, restorable when the sum borrowed 
IS made good, should be restored (by the creditor) when the sum 
borrowed has been made good ^ 

In one of the directions of B^haspati it has heen held that 
when the capital gets doubted (with interest) and when the stipU’ 
lated period reaches its limit, the debtor may redeem his pledge 
within a grace-period of two weeks.* In another verse it has been 
told that such period should be ten days instead of a fortnight^ 
Like Yajnavalkya (IF. 62), B;haspati states that whenever the 
debtor demands the pledge on payment of the principal (with 
interest), the pledge should be restored, otherwise the creditor 
becomes liable to punishment About the pledge for use of the 
nature of land and the like, Brbaspati has the provision that 
when a field ot the like (immovable property) has been enjoyed by 
the pledgee and when he has realised more than the principal with 
interestV the debtor i$ entitled to have bis pledge recovered if the 
principal and interest have been actually realised out of it • The 


1 Tatra vrddhiiaaCiapSkaranartbaiii yad adhJkrtarp gavSdi tadutpannena 

draTyenSntavfaddl au Tfddherantam antavrddbilli vrddhyantarri n&la iti yavat 
taiffiin pravijte prapCe mOIadravyarp grhitvS adbim uttamarpo dbamarpaya 
dadyar Nanda on Vi^pu VI 7 

2 Ma stbavatan adbiQ rc« vacoSt (dadyit) Vi<nu VI 6 

3 GrbltadhanapraveSarthaip eva yat atbavaraip dattani tat srbitadbanapravaie 

4 Hiiapye dvigupibhute pOrqe kSIe krtivadbau / 

Dandbakasya dhanl sviojl dritaptSbaip piatikjya tu II 

Tadantara dbanaip dattvj ml bandbam avBpnuySt // Otbaspati X 43 

5 PQree vidbau Untaiabbe bandhasvaml tato bhavet / 

Anir^ate dailhe Cu pnl raok^ituca oxbati It Ibid X 49 

6. Dhanaip mQlIkrtam dattva yadadhun ptanhayed ml ! 

Tadaiva tasya moktavyas tv anyatbS doRabbag dhanl If Ibid X 66. 

IXi:a in this verse in adjustio nt with the direction of Yajuavalkya may refer 
to the oOenee of stealth. Aecordiogly Devapabbalta observes do?as 8tey« 
adojab* Sm. C U 342 
7 Vide Vivldaratnakara 29 

3 X*etiad kaip yada bbuktam utpannam adbikarp tatab / 

MQlodayaip pravilfaip cce tadadbuQ prlpnuyad rd// Ibid X 67 

36 
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interpretation of this verse as made by Mitramiira perhaps brings 
out the proper significance. According to him when through the use 
of the pledge, the pledgee realises the capital with interest in addition 
to the amount spent towards the cost of production, he may restore 
the pledge without any further payment** 

Bfhaspati holds that this rule about land and other immovable 
property will operate in the case where the pledgor at the time of 
pledging makes stipultion that the field kept as pledge should be 
enjoyed by the pledgee when interest has ceased (by becoming equal 
to the principal) and when the principal is recovered thereby along 
with interest (through use), the field is to be released to the 
pledgor.* 

According to Brhaspati the usufructuary type of pledge can¬ 
not^ be restored by the pledgor if the stipulated period has not 
expired. The pledgee in the same manner, cannot get back (demand) 
his loan before the expiry of the period.* When however, the sti¬ 
pulated period is elapsed, both the parties, the debtor and the credi¬ 
tor are entitled to do so« Moreover, if there is a mutual agreement, 
such an affair may take place even before the stipulated time.* 
He states further that if the pledge Is given for use against the capi¬ 
tal with interest and if it yields more than what is necessary for the 
interest {prakar^itam~~vxddksr apy adhikaphalam), the creditor cannot 
claim any amount upon redemption, (the debtor may receive his 
pledge without the payment of the capital). (If however, that is not 


1. ...... kiettSdipIialabhogcna kjctraithavyayasahite'savrddhike dhanc pranjte 

rolKim apy adattva tain adhiiji ptanuyad ity arthab 

Vyavaharaprakdii. 246 

fanbasya yada kSetram dadyat tu dhanine ml / 

Tada tac chantalable’xthc moktavyam m mScayatt // 

Adhts tu aodayc dravye praditavjam tvayS mama // Brhajpati X. 6B-69. 

3 Yattabitaq, grhak9«tram bhoge na prakaarsanvitam / 

^trar^i napnuyad bandhaip dhani caiva roaip tatha // Ibid. X. 70 

interpretation of the verse by Capdelvara is as follows : 'yatra grkai?®- 
treip bhoge bhoganimittam ahitam adhikrtam. na prakarjanvitam P”* 
k«?eea pQrijenavadlunanvitani ^ bhavati tatra nil napnuyad bandhaip 
dbanl caiva roam napnoti V.vadartnakara. 33 

4. Putoc prakaise tat svamyam ubhayo^ patikittitam / 

pQroc ^ Ptakuryataip parsparamatena tu // Brhaspati X. 72. 
uevaoabhatta has a speaal interpretation of the verse on the bails of the 
meaning of the word prakarja. for which see page 2S5. 
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sufficient to yield money to cover the interest) the debtor cannot 
get back his pledge (even by payment of the principal only—the 
idea is that he may have it by paying the balance of the interest). 
But this rule will not operate where there is an agreement to the 
contrary.* Bfhaspati directs that unless and until the whole amount 
due to the pledgee is paid, the creditor should not be made to restore 
the pledge against his will. (The pledge should not be obtained 
from him) through deceit or conGnement.® 


1. Yadi prakar$ieam tat s>at tada na dhanbhag dhani / 

Ral na labbate bandtum parasparamataip vina // Bfbaspati, X. 72 
The rendering of the verse as made above has been done on the bans of the 
interpretation oHeted by VuQjneivata ta bis commentary on Yajoavalkya, 
(11 64): 

Tad bandhakam prakarjicam atilayitam Vfddber opy adbikaphalaip yadi sjit 
tads na dhanabhig dhani samakam na labheta dhani Mfliam adattvaiva ml 
bandbam ipniiySc iti ylvat. Atha cv apiakar'itam tad bandhakam v|ddba9e> 
*parySptam tadd sdmakaip dattvdpt bandbatp na labbetfidbafflanah vrddbile« 
;am apt dattvaiva labbeta ity atthah .... paraspatSoumatau tOtkritam apt 
bandhkam ySvanaQIadSnamtavadupabbulikte dhani, ntk^tam apt isQIani3> 
tradlaenalvddhamarQo labbata iti 

2. Bandbabastasya yad deyam citteoa cantena vS ! 

Adatte'ftbe'kbiUtp bandbaip nSkSmo dSpyate kvaot // 

Brbaspati, X. 42, 

la the Kftyakalpatatu (VyvahStaUie^a. 291) the two words citra end carita 
have been explained as document and witnesses and the like respectively. 
Jolly translates cicrd as deceit and earita as tbemodeol recovery called dconta 
(Menu. Vni. 49 : Br. S t X 94).Vide S B E. XXXUI 326 : L.Rcnou (Etudes 
Vedioues et Pdcincennes. XI. 9o) refers here to the Caritrabandhaia type of 
pledge. It 15 quite possible that citra should refer to deceit when chala is 
read side by side with Scania lo the text of Manu (VIII. 49). The better 
reading perhaps would have been 'cicreoacaiitena' in place of ’citrepa 
catitena' 

Capdesvara in bis Vivadaiatndkaia explains the import of the verse Accord* 
ing to him, even if the pledged article be proportionately more valuable than 
the loan itself, the pledgor may redeem tbe pledge by payment of the entire 
amout of the loan only and not by part The pledgor may argue with the 
creditor to take payment by part and release the precious pledge, and may 
Oder a new pledge (of equal value) with the support of document or wit¬ 
ness.* He states that the debtor-owner of the pledge (o! great value) 
should not be entitled to take to any device for the recovery so long as the 
whole amount is not paid : 

' Grhlcabandhakasya uttamamasya kftc yad fldhidhanarp deyafll tasnlin 
samsstc datta eva paiam bahumOlyam api bandhakam Uttamarpena mofcta- 
vyam kiyat bandhakadhanaqi gybana bahumulyam bandhakaip samaipaya 
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Katyayana refers to BhoSyadh and directs that it can be re¬ 
deemed after the payment of the principal.* 

VySsa, as quoted in the commentary by Nandapan^lta (on 
yi5ou, VI. 7), observes that if the pledge is of beneficial'type and 
if the time-limit isrcachcdi the pledgor may get it back by payment 
of the principal only. If however, he demands it before the time 
arrives, he may redeem it by payment of the capital (with interest).* 
This seems strange. VySsa is a late smni aligned to practical use. 
With reference to the pledge for custody, it has been stated by 
VySsa that it should be redeemed after the capital becomes double 
(through the payment of the capital with interest).’ He shares 
the pledgor may get back the pledge 
wit in the grace period of two weeks after the principal gets doubled 
and the stipulated period passes away.^ 

while commenting on the rule of Yajfiavalkya (11. 

I \ ° where it is agreed that the possession of the 

pledge IS intended for meeting the interest, the'pledge may be 
enjoye y the pledgee so long as the capital is not paid, even If that 


lej-bandhikadhanadane rava patrikani dadami s5fc5iciaip va laronuty 
u te py evam citracantadma prakarepa lajnS bsndhakarp na d3payitav>9 
*** . VivadaratnSkara 27. 

Jagannatba explains the signiBcancc of the statement of Canijcivara with 
tefetence to the position rcfeired to; 

^.....pOrvabandhakamulyaip kiHcit saksatiftalTi dadati, aparaip ca bandhakafp 
disyati, tadvilvasafthaiii patraip sakSipaip va dadSti. 

. Vivadabbangarpava. F. 85. Lines, 17-19 { Col Dig I 119 

Katyayana. 516. 


PhakbUowm puroakalaqi dattvj dfayjran, ca .amakam / 

Ato ntat. dhanapi dattvS nil baodham avapaujSt« 

Napda en.!ams tha second line as . 

vS ?""" “”'“5 “adhye eva savrddlutaili dhanarp dadati tada to apDnje’pi 
kale bandhaip prSpnuySd zti ’ 


.3 

4. 


The j 1 . . Commentary on Viiousmrt*. VI. 7 

witVan™herlmf .ndepeodently or 

"■ Sa».vitt.,la.a, 240 

Gop,adh,n. d„e„,5d Crdhearp mocayed adiramarpSkab 

V.ri-.i, . ... VySsa quoted in the SmrUcandrikS. II. 3^* 

V.de the tear of Vyasa-,o„,ed m the Sn.,t.caod„k5, If, 330 
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incans the enjoyment of the pledge even when the capital surpasses 
the stage of getting doubled.* 

Devanabha^a explains praharfa as used by Bfhaspati, in a 
different way. According to him it should stand for the money that 
remains after meeting the necessary expenses of production out of 
the pledge (say, a field).^ He takes up the two verses of Brhaspati 
(X. 70 and X. 71) together and explains it in his own way. Thus 
according to him, the verses of B^baspati should mean that when 
such money not sufficient to cover the entire interest, is received by 
the pledgee, the pledgor, even after the expiry of the stipulated time, 
cannot get back his pledge by paying merely the principal. The 
creditor should not accept in that case the principal only (for the 
release of the pledge).^ He explains the second verse of Brbaspatt 
in this light. It should mean that when the money as such is suffi* 
dent to meet the total interest, the debtor may get back his pledge 
by paying the capital only.* 

Jagann^tha explains the scope of the verse of Brbaspati (X.42) 
by stating that this is in reply to the question whether the pledge 
is to be retained or not in the case, where the greater portion of the 
debt IS discharged and the smaller part still remains to be paid.^ 
He understands atra and c^rifa as standing for the modes of recovery 
in general Accordingly he observes that the creditor should not be 
compelled to restore (the pledge) through the customary modes of 
recovery of loan.® 


1. Ysdt cu v^ddhyaichaca c^aJbyupabUoea iti patibUa$a utta {IvaigueySiikca* 
mcYi ylvanmQIadSnaip iSvad upabliuAkta c> jdhiio. 

VijuJncivara on Yfl; It 64. 

2. T^dhyutpanno'tthal? utpatlyartbavysySd avaiijtal) prakax^spadenatroktab 

Smfticandnka, It, 341 

3. Tasmtn M-aiaCtavpddhyapatyaptc dhamni njl taQlamdtraip dattvd 

bandharp patibbXjitakdldtyaye’pi nSpnuySt. DbanI ca 

nSpnuySt. So C. 11,344 

4 Kintu pQree pnkarje samasraTrddhiparySpte dhanino mOIaffiStrc rt»no 

bandha iry evsm ubfaayob ut tvamyaiii panklttitam Tasmae tasslnn eva 
kSle ilmakacp dattvd fidhiip inocayed ut lefab. Ibid, 344 , 

5 Atra rOsdhanatatnudSyasya babutarabhSge iodbite alpatanbbdranisutais 
fldbib ichSpanlyo na vS Ity SlarnkiySn ctadvacanottbipanao. 

VivSdabbadranuva Folio 84. Llnei 18-20 . Col Di| 1 IIS. 

6 Atri udCrlbaeap^yaiicbalSdtbbirapi aa dJpayitavya ity iha uticQa catitena 

va«i. Ibid. L. 21-22 Col Dig 1,118. 
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By way of explaining the implication of the veiw of Can4esvara 
as expressed in the Vtvadaratnakara (p 27) JagannStba observes 
that the decision of the creditor should be treated as the final 
authority (and as such there should be no compulsion) in the 
case where the debtor at first pledges an article of greater value, 
then repents and offers to replace (exchange) it by another 
pledge of smaller value * Jagannatha’s point is that there is no 
fault on the part of the pledgee in the case referred to and 
there should not be any scope for compulsion by the king to accept 
the pledge (of smaller value) m exchange 

He raises an interesting point here He takes up the position 
of a debt contracted by granting a mortgage of a piece of land 
measuring one feroia If a portion of the debt is already paid off and 
if after that accidentlly through the current of the stream the land 
IS carried away, the creditor may seek to claim fresh pledge of a land 
measuring one kroSa Jagannatha holds that this text may be intct" 
pteted m such case to restrain such an exacting creditor ® 

Conclusion 

On an analysis of the question of the redemption of pledge, it 
may be observed that according to Kauttlya the pledgor possesses the 
right of redemption of the pledge through payment of the amount due, 
even in the absence of the pledgee YajSavalkya shows the same 
attitude to the question With reference to the appropriate time for 
redemption of the pledge, Yajuavalkya holds that if the debt secured 
y a pledge becomes doubled by accumulation of interest, the pledge 
should be released after double the principal amount has been received 
from the profits This has the concurrence of Vi?nu Brhaspati allows 
a grace period after the doubling of the capital He has direction 
that in the case of pledge m the form of field and the like, 
neither the pledgor nor the pledgee can go beyond the agreement 


1 yatn rol bahumulyup bandbakaip dbanme dattva paicattapayuktab 

alpamQlyabandhakcna tadv nimayayaccstate tattSpi bandhakavinimaye utta 
manjeccha va oOlam ity api bodhyam 

, V j 91 * VivadabbaftgBnjava F &4 Lines 28-30 Col Dig Lll? 

i YadvaicroJaiaatraipksctraiTibandbakikrtyarnaipkrtamanantaraip ca kiyad 

Sodhitarp dsivac ca srotasK ksetram apahrtam tatra uttarnarusm kroia 
marram k«ctram bandhakatyenakaUkjamaijarp prarl nl*cdhab 

Ibid F e-1 L 37 40 CoL 6 « 1 IW 
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before the expiry of the time-limit agreed on. In the case of mutual 
agreement however, the pledgee may claim his loan and the pledgor 
may demand his pledge. He prescribes that the creditor cannot be 
forced by any customary method to restore the pledge where the loan 
has been paid in part only. Katylyana has no significant contribution in 
the field and same is the case with Vyosa. In short, unless there 
is an agreement to the contrary, the pledgee is under obligation to 
return the pledge when the capital with interest gets doubled. The 
debtor has the right to get back his pledge as per agreement whenever 
he is ready to pay the sum due. 

The iastric law shows little sign of development, the only details of 
juridical interest being procedural and Jagannsth's remarks about allu¬ 
vion of the pledge while the mortgage amount is only partly paid off. 


20. The right and the proecdore of (he sale of (he 
pledge by (he creditor. 

The question of the ownership over the pledge is naturally 
closely connected with that of sale. In our study of the problem 
relating to the ownership of the pledgee over the pledgee we have 
pointed out that Manu is categorical in bis statement that the 
pledgee acquires no ownership over the pledge. The same is the 
case with bKcada, “IHijuvalkya on the other hand advocates loss of 
ownership of the pledgor (under certain circumstances) and conse¬ 
quently ocuiring of the same by the pledgee. 

Even if the ownership over the pledge may be lost by the pledgor 
under certain circumstances, it is quite reasonable that he should be 
entitled to receive the balance (after the payment of the loan with 
interest) if the pledge given by him carries a value more than that. 
It is in that context that the question of the sale of a pledge arises. 

Kautilya directs that the pledgee may, anticipating the loss of 
the pledge (for custody because the creditor has the responsiblity of 
preserving and protecting it as a deposit), sell the pledge in the 
absence of the debtor (i. c. when be does not turn up to redeem It 
through the payment of the amount due) with the permission of the 
judge, to ^ the person offering the highest price.* The direction that 


1. PhSriQiUiirmiJhlne \J dh&itustbSnujuIto 

vikxfalra. Arthailma. HI 12. li 
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such a sale should be done with the permission of the judge may go to 
show that a pledge is considered to be the property of the pledgor 
and that the sale is one of the means to realise the debt when the 
terms of contract are violated. 

With reference to the sale of the pledge* Manu declares in clear 
terms that even if it remains with the creditor for a long time (i e. 
even if the terms of contract with reference to the limitation of time 
are violated by the debtor)^, the pledgee himself is not entiled to 
sell It 2 

YaiSvalkya permits the creditor to sell the pledge in the absence 
of the debtor, in the presence of the witnesses ® He docs not like 
Kautilya instruct the pledgee to seek the approval of the king to do 
so The implications of the discrepancy are not quite clear, but we 
must bear in mind that both Manu and Yajuavalkya had arthaiaslra 
material (perhaps even Kau^ilya htmselO m front of them. 

Narada has the same rule as that of Manu in this respect * 

We have from BHiaspati the rule similar to that of YajSavalkya 
that when the capital gets doubled and when the debtor is missing or 
dead, the creditor may sell the pledge in the presence of the 
witnesses ‘ He further suggests as an alternative that afcei assessing 
the value (by experts m the subject Bfhaspati, X 55), he should keep 
It for a period of ten days in an assembly of the villagers (probably a 
village-court), after which he should take (out of the sale proceeds) 
the amount equal to the debt (with interest) and relinquish the 
balance * The mention of ten days 6ts well with his other statement 
(X 49) where also he prescribes that ten days should be granted as 
the grace period for the pledgor. 

The part 'anyat tu varjayet* in the verse of Brhaspati is intended 
to show perhaps the fact that the creditor does not have any owner' 


1 Na eSdheh kalasaip^odhan nisargo sti na vikraya^ Manu VIII 1^3. 

2 Medhauthi explains kalasamrodhac ciram avasCbanjd dvigumbbute py 
amokjarnSne an Manu VIIl 143 

3 Vina dESraoikad vipi vikii^vta aasaksikam Ya) II 63 

4 Narada IV 129 

5 Hiracye dvigupIbhOtc tnrte na|te dhamaiijake / 

Dravyam tadiyam saipgrbya viktipita sasaksikam // Brahaapati X. 51 

6 Raksed vS krtamQlyam tu dalaham janaaaipsadi / 

^ijSnurgpatp parata gphitvSnyat tu vatjayet // BfhaspatJ X 52 
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ship over the pledge. This has been pointed out by Devanabhatta* 
and Pfthvicandra ^ There is apparent contradiction between this state¬ 
ment (X 52) and another statement (X 48), where it has been stated 
that the creditor may be the owner oE the pledge after certain period. 
The contradiction cannot be properly solved in the absence of the text 
of Bfhaspati in original The one that we have is reconstructed in 
the light of quotations appearing in the name of 6;haspati in various 
sources * The interpretation m this case both by Devanabha^ta* 
and PfthvTcandra® that the right to sale of the pledge should 
not be the purpose of the verse, does not explain the situation 
clearly The solution perhaps is to be sought in the explanation 
offered by Vijuanesvara m the context of the provisions by Yajaa- 
valkya (1163) of identical nature. 

The rule that for ten days the pledge should be preserved 
with the assembly of viUagersi is intended perhaps for demonstra¬ 
ting the honesty of the pledgee In this context the other rule 
of B^baspati may be quite ]usti6able He observes that the realisa* 
tion of hts own money (invested as a loan) through the sale of 
the pledge in the presence of the kinsmen of the pledgor (where 
be IS absent)) after ascertaining bis right share through the help 
of the persons skilled m computation) does not amount to any 
fault on the part of the creditor * This rule also suggests that 
the pledgee does not posses the ownership over the pledge m 
such case 

I^t^yana prescribes that when the pledgor is absent (missing 
or dead) the cseditor should report about the pledge to the king. 
It should be sold, when thus proclaimed He may take out of it the 
capital with interest, while the balance of tbe sale-proceeds should 


1 Anyat tu varjayet iti vadan hira^ye dviguoIbbQte pi dbane dhamkajySdh^v 

asvamitvaiii dadayati Smyticandrika. H 333 

2 Vide VyavaharapialSia 22Z. 

3. Reference here ta to the Brahaspatiamrti edited by K V R Aiyrfrtgar 

4. Taea§ ca vmiroayahinadhiTiSayanianuvacanavad etad apt vacanam oantavyam. 

Sm a II 333 

5 Tatal ca na cSdheh kllasaiprodbld iti manuvacanaaamSnSrtbam idam api 
vacanam m. Vyavabarapiskaii 222. 

6. Svadhanam tu alhirftltya eapanSkuialai}; nibhih / 

Tadbandhujn3tJvtdiC3inpta£ibpannDSpar3dhnuyJt//Btbaspati X 55 
Vide hi.rc alaotbc notes by L Renou Ec V E P XI (1963) on Bthaapati, 
X, 43 52 and 55 

37 
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be handed over to the king (perhaps for being passed over to the 
owner’s relatives).*^ 


Medhatithi permits the sale of the pledge tinder certain con* 
ditions. He observes that if the creditor becomes impoverished and 
has no other wealth left except what is invested as a loan, he may 
sell the pledge with the permission of the king, after waiting for a 
considerable period of time. Out of the sale-proceeds he may take 
only to the extent of double of the amount.* 

VijHane^vara, while explaining the rule of Yaiiiavalkya (Ll&i) 
and the scope of the rule, observes that the application of the rule 
IS to be made to the case where at the time of taking the loan it has 
been stipulated that even if the amount gets doubled the doubled 
amount may be charged but the pledge should not lapse.* He ex¬ 
plains that in the absence of such astipulation, the pledge will be 
of the general^ direction of YftjSa- 
va !^a, that the pledge lapses when the capital with interest gets 
ou e . (YSj, 11.58).* He thus harmonises the two provisions, namely, ■ 
ownership of the pledgee over the pledge and the direction for the 
sale of the same. As we have pointed cut (sec p. 289), the same 
ime of argument may be applied to the case of Brhaspati to remove 
the contradiction in his statements. 

While making reference to the direction of Katyayana (529), 
Devayabha^a observes that the handing over of the balance to 
the king should be understood in the absence of the relatives ofthe 
P e gor y propinquity. If they exist it is proper that it should be 
pas^d over to then,. If such relative pays the amount dne. there 
wi e no necessity of sale even. He states further that in such a 


1. Sdhata j.tia na syat tu dhani bandham nivadayet / 

Rajnaa tatah sa yikhyato vikreya m dhataeS II 

Saarddhikam eibltya ,n Sasa,, rtjanj athatpayat // Katy5yana. 529. 

.. a at anci dbanika dandratvam upagatas tavanmStraiesadhaaas 
kauot kalm ptatlksya rajani m.cdya mkilntta bandham tato viktajSd 

utpannam dy,gnn.„ dbanaa, grhitya.On Mann. VIII. 143 

J«eneibhuta-pi dbane dng„,am dhanam eva grabitavyam naty 
anmnasa It. v,c5M.m m.gi.h.nakala e™ tads dvignnibhate dtavye a.ann- 

.luta vadhamatpa dh.n.aa b.m ktutavyan. „y aha. 

a, V j . Commentary on Yaj. H* 9^ 

dvigmiibhiitep*! dhanc dhanam eva frahltavyam na tv 

aotiinasa ,ti na vicar,taip tada ‘adluh_dvigupe* ity idhina^ati. vicSrite 

^ ^ V ayaip pa Sa^ Com. on Yaj II. 63. Vide also VyavaharaprakaJa (M), 245, 
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case, sub mortgage is not irregular * He harmonises the smj;tts 
by stating that these rules apply in a case where the pledge is very 
precious, because the question of paying the balance arises in that 
case only If it is of the same puce, it should be taken over by 
him through sale in the presence of the witnesses If the price is less 
than the value of the amount given as loan, the balance should be taken 
from any person under obligation to discharge the debt of the pledgor ■ 
Jagannatha is of the view that if the debtor be living m 
another country (but not present), the surplus of the sale may be 
handed over to the heir or to the king (for being kept— arpanatTiatram) 
and if he (the debtor) be dead, it should be passed over to the legal 
heir (so that he may enjoy it in the same way in which he inherits 
other properties) The argument of Jagannatha is that so long as the 
debtor is living he retains ownership over the object pledged and 
by bis death it should vest m his heir * 

From the discussion made above it is clear that the writers on 
law in general permit the sale of the pledge by the pledgee The 
idea IS opposed by Manu and Natada The difference in the views 
of those writers on law who support this view of the right to sell 
the pledge is procedural There is no clear indication m the 
iastras regarding the adjustment between the two concepts, namely 
the ownership of the pledgee over the pledge (after a certain 
period) and the right to sale Vijuanetivara attempts to harmonise the 
situations Devanabha^ta here suggests chat sub-moitgage under the 
circumstances may be permitted 

ZU Epigraphic and other eridences of pledge 
It would he of interest here to make mention of certain re* 
fercnccs to pledge as we get from cpigraphic and other sources 

1 Rajanj upiyed iti luatyadipratyasann^bhavavissyani. tatsadbhdve catraivd 
rpaqam nyajryatvac. yatia ^sarpanain kriyate tcnaiva yadi savfddhikaip 
dhanatp dattvj bandbo gthyata cada na vtktayah ptayoianaaya siddbatvSt 
anyatra tv Sdblkaraeain apy asmin viSaye na viruddham 
Sffirticanduki! II 333, Fot identical view vide VvavahSraprakiJa (P) 
222 SarasvatlviUaa, 243 VyavabataptakaSa (M) 244. 

2. Evam ukto ju3tySddv atpapSoto vidbih babumulySdbivi^aya evasc^arpaoa 
dej tattaiva sambbavSc, Samamtllye tu sasSkjikam vikriya svayam eva 
sarvaijl grbijiyaf svalpamQIye pj evaip vikiiya gfhicva rna'tanSdhi 

kdciQi kathaucid aste tato grboiySt ityady uktavacanata evobysm Ibid 331 
3 Col Dig. 1 202. 
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The Rcwah Plates of the time of Trailokyatnalladcva (Kala* 
churi) year 963, (A. D) 1212, puts on record a deed of mortgage 
(vittabandha) for the village Atira. It was pledged by ^aiva teacher 
^ntasiva. The mortgagee was allowed the right of collecting taxes 
(Line 15). The name of the mortgagee was Kanaka Dhareka. The 
condition perhaps was to allow the mortgagee the tight to enjoy 
the pledge so long as the amount (there is no mention of the 
amount taken as loan) is not paid off.* 


The Jaunpur Brick Inscription, dated A. D. 1217, shows that 
one Gahgadeva borrowed 2250 Drammas on the security of cu* 
Itiyated lands and attested his own signature on the inscribed 
brick. We do not get here any information regarding the con¬ 
dition for such mortgage. It is simply stated that the mortgage 
IS intended for creating confidence (vtsvasanham). 

The Bhuvanesvar Inscription of Ganga Narasimha (dated 
September, 24, A. D. 1395) records that a piece of land with 
an area of twelve VS{is at Vaghamara. was mortgaged by Taporaj" 
amalwmuni to Durgabha^tlcacya, and a loan of one hundred and 
fifty (gold) Mashas was taken (against it).* 

^ In an inscription dated A. D. 1524, there is record of a loan 
issued to a lady named Uramakka, wife of Kalasappa of Ye 4 abSlu 
for the purpose of marriage expense and (as a security) a land was 
given in mortgage.* 

It may be mentioned in this context that in the document num¬ 
bered 473 of the Kharosthl Inscriptions in Chinese Turkestan, wc 
come across reference to the pledge of a field. One monk named 
aipg asira is stated to have kept under pledge a vineyard and 


1. bhaga-bhoga.pravaaikara sarwadayasahitam yavaddhiranyasya dattam itl 
Lines, 14-15 Hpigraohia Indica XXV 5-6 
2 ... ..atas sakasad dharapiko namna matal? ra Gafijadevo.. jadboddika 

dtammasahasradvayasardhaiatadvayam grhnity uddharanaflke'pi 2250 arnljJm 

rammanam visvasartham ca piavapiini svakapajpka bandhake .. 

jaunpur Buck Inscription of V. S 1273 ’ Ed. V S Agarwala Journal 
rL Provincea Historical Society. XVIIl (July-Dec. 1945). 

published tn the Journal of the Asiatic Society of Bengal 
vlojl) XIX, 454 ^ . 


3. Vid.Ep.Sfphialnd.M ?XXH (1957-1958), No 29 pp 2>9fl 

1 his was published previously m the Journal and Proceedings of the Asiauc 
Society of Bengal, XX 1924, 41fi 

■1. Ep.ti.phia Cam.t.ca, VI, 159, Inscnpnop of MOgait Talu9 No, 62, 
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ploughed field.* There is even mention of the pledge of a woman 
in the document no. 492.® . 

These epigraphic refeiences do not help us to know exactly how 
far the iastrtc directions in their different varieties were ’actually 
practised in the society. Only in the Rewah Plates of the time of 
Trailokyamalladeva we find that the pledgee earned the tight of en* 
joying the pledge (evidently the usufructuary type of pledge) so 
long as the capital was not realised. The information regarding 
the right of the pledgee to collect the taxes is really an intere¬ 
sting feature of the pledge. 

The Lehhapaddkati, which is a mediaeval precedent book, has 
in it the record of a deed of pledge’(ad/n'p^fru) executed in Sarpvat 
1288. The sons and grandsons of both the parties are bound 
by such deed. If within the stipulated period the debtor cannot 
pay the whole amount of loan, the creditor here retains the tight 
to sell the pledge within the knowledge of the debtor and the 
sureties. If the price of the pledge falls short of the capital, 
the sureties here are made to pay the balance out of their own purse. 
The creditor reserves the right to demand money even before the 
stipulated period through the help of the officers and the expenses 
thereby are to be borne by the debtor and the surety. Here 
the sureties are placed under the same obligations as 'those of 
the debtor. The deed contains the signature of four AdhtpElas, 
the debtor, five witnesses and the scribe.^ 


1. ......jfatnana saipgbajica masusata bbumachetza bamdha thavUi...... 

2. ......samajba strl camavaCi...bailidbava ..tbavida 

t'Saffiaya^ p’lcdgci a woman o) Vbmn. tlamavai^. 

3. Saipvat 1283 vailakhalu o 15 Curav adyeba $[rpattaRC...Sdbaukrtavattundm 
upaii Brb1toddharadramm3nXr|t patraip likbyate yatha. yat ihatvavasta* 
vyaptSgpirStajaatiya vya 0 caba^paijyat sarpkbSzIBtamlya pa{{3 0 iQ31akcRa 

Sdhaukrtamafai;! 8 baltvasda 16 gau 50 phlka 2 ecadvastQnt Sdhau dattvS.. 

2-101 caturadbikacatucviitilatiSatdni dcamma cyhltab . ...atha ceddarakagraha« 
kayoT madhye dalvavaiatab eko mnyate naiyati.. tatas tayob putiapautrair 
api drammab patrapiamaqcna dey^ Jalpitadinaib yada dbara^tka ckamujtyS 

savyajakSn drammSn vyavahSiakaya na dadatt tada.Sdbau muktaupari* 

IlkbitavastDm...dhSraotkaptat>bbuv3jil viditaip vikrlya diammS gmbltavyab. 
Kadlpi muktldbivastubhir api pattStpkttSb savy2}akab sopakfaya dramma 
na pQryyante tadanu pratibbubbib anyatravyavahSraklt vyajcnakai^ya atbava 
avagcbSd Stmlyarp vascu vtkriya Vyavakliakaiya (avyajakdb dcuatoa dlta- 
vy3b».3tba kaddpi vyavabankasya titpannasvIyaBrbakSryavalae diammaib 
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It may be noted here that the transaction of mortgage re¬ 
corded herein agrees in principle with the sajlrfc law, but as is 
usual, the creditor here is noticed to be more careful to guard his 
interest. The right of the creditor to seil the pledge is retained here 
but the sureties in this transaction are brought under greater ob- 
hgation, speciaily in the eventuality of the deterioration of the value 

hpf r I**® creditor to demand money even 

before the stipulated period through the help of the officers, the 
eapenses of which are to be paid by the debtor and the surety, 
cannot claim the approval of the eSstric law. 

^ r' ‘'“f °T known as VaUiamlra, as we 

gather from the Ltkhapaddhat,.' In one document under the title of 

JTT : of fifty mango trees. The value 

g out of the price of the mangoes would be calculated towards 
tho ° ^ ^ capital and after certain period (here six years) 

whot,.^”a nto supposed^ to be treated as sufficient for meeting the 
use nffh*. *1 j '• of usufructuary pledge, where the 

amount sufficient to discharge the whole 

tioned hv N 'j'' •*’ ®6tcement with the type of pledge tneit- 

lo , 1 , his commentary on the Jfifiiusmrfi (VI.7). 

where el ‘ another specimen of VaUtapatra 

routseo 1 m of the pledge in 

course of time will go to pay off the debt.® 

phaiirbhovnnIf° ^ under the appellation of Vfddhi- 

tttlTT r ('’ere a house is pledged) 

rs treated as equivalent to the interest of the capital.* 

of the ohieer°^^l uTottgage would have been called by the name 
of the object pledged. Thus in the case of a mortgage where the 


3ktainya'’bh!tirpuna"t.m^T"' dharanikaptatibhova 

bhattaputranam vu J’ savyajadramma grahyab- Iharthe vihita* 
ca saivo'pi nirvahaniyS dharapIkapratibhubhiS 

..““UMpratibhuvpr antaram navagantavyam, 

I. V.deUkh«p.d<lhat.,J, . UlhappddhstI, 20-21 

■ 'vltLT‘TdJhp”r'"‘','‘^ .™l.Uu3d30.I.a „„Ktan. For .r.nslauon 
*. :b.d.37. '.“‘‘“"“'■’“'“d'l.fiispaddb.t.. m. 
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object of pledge is a house, the deed goes by the name of Gfha^^- 
nahapatra.' A special feature of one such Gfha^^i^kapatra, as 
recorded in the same text, is the provision for sub-mortgage, within 
the knowledge of the debtor,*, It may be noted here that Kulluka- 
bhatia (11^0-1300 A.D.) (the present deed was transacted in Saqi. 
1288) refers to the practice of sub^mortgage. 

In the same document there ts provision that if for a reason 
beyond the control of the pledgee, the pledge in the form of house 
suQfers deterioration, the pledgor should be under obligation to get 
It repaired back to the original condition. If however, the debtor 
expresses his inability, the pledgee may get it done through the 
service of the labourers and the cost of such repairs should be borne 
by the pledgor.^ This is also in agreement with the direction of the 

regarding the deterioration of a pledge. 

In another document of the mortgage of a bouse, under the 
designation of GTha^Upatra, we come across instances of pledge with 
limitation of time. Here it has been stated that if the debtor fails 
to pay off the debt within the stipulated period, the pledgor will lose 
the pledge.^ This is in agreement with the direction of YajQavalkya 
(IC.58). It has been stated in another mortgage of land that even 
in the case of usufructuary pledge the pledgor would lose the right 
of redeeming the pledge after the stipulated period.* It should be 
noted here that the iastric law does not support such a course of 
action as we definitely gather from the rules of Y&juavalkya (phah’ 
bhogyo na naeyati. YSj. II. 58). 

In the Lekhapaddhati we find two documents relating to the 
pledge of horses [Aivadiai},akapatra).* 


I Ibid, 37. 

2. dbdrantkaviditam anyavjavabSrakaliaste patiam a^dl^akaffl dattvs dramma 
grahyab Ibid 37. Vide the editotial notes, p.116 

3. Vide Lekhapaddhati 37-33. ( 

4. Yadi kathitadine diamman na dadati tada dvigucadattadrammair srham 

Scandiarkaifi ^ulati. Ibid, 38, For die ^exact tendering of the line vide 
the editonal notes, p. 116 * 

5. Vide Lekhapaddhati, 39 (Lines 10-12). Vide also the editorial notes 

p.n7. . ^ ' 

6. Vide Lekhapaddhati. 39-42. , ' ^ 

For other documents of pledge. VMe Lekhapaddhati, 42-43. 
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22. Summary on the chapter. 

A pledge is to be treated as the second form of security, the 
first being surety The chapter has been divided into several sub¬ 
sections in which different questions relating to a pledge have been 
discussed In the first sub-section it has been shown that the two 
words adkt and bandhaha have been used m the sastras to convey the 
concept of a pledge and that later commentators have attempted to 
restrict the scope of these two words to two different varieties of 
the pledge The discussion that follows centres round the classifica¬ 
tion and cross-classification of pledges Basically a pledge could be 
either one for custody (gopya) or for use (bhogya) But they could 
assume different designations when looked at from different angles 
o vision Thus they could be movable (jangama) or immovable 
avara), with the limitations of time or without it and so on A 
digest text of later dita (SarasvahmlSsit) points out that a pledge for 
custody may also intermix with one for use and it depends on the 
nature of the contract itself All these in their possible detail have 
een ea with On the question of the role of possession m deter¬ 
mining t e validity of a pledge, it has been observed that according 
c possession forms an essential factor for the 

0 ape ge So far as adverse possession is concerned the 
a aras uect t at the rules of adverse po*session should not 
be applied to a pledge. 

over the pledge has not been 
approved by Manu and NSrada, but recognition has been accorded 
It in the case of pledge for custody with time-hmit The com- 
entators t e digest-writers m general support the theory of 
ownership of the pledgee 

favnnrT^^^ of sub-mortgage of a pledge by the pledgee has been 
rnZ^t ^ KuIIukafahatta and Jagannatha, but earlier 

Jitp T flV ^ Govmdaraja and digest-writers 

tTic A fivanabhalla and others in their intcrpret&tion of 

TJ tITZ their opposition to such an 

of 1 cirt discussed the possibility of remortgage 

a pledge by the pledgor without the knowledge of the first pledgee 
tl tZZ T'*"® a transaction, Vas^ha Visnu and 

riehtoverthe pledk of the party 
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'The duty of the pledgee to preserve the pledge in its original 
condition has been stressed by the SasbraJ^ras in general and viola¬ 
tion of this condition has been treated as a serious offence to be 
penalised in the form of loss of interest. Special provisions have 
been made to exempt the pledgee from such penalty if the loss of the 
pledge is caused due to fate or the king. In the case of deteriora¬ 
tion of the value of the pledge, even though it is properly preserved, 
the genera! direction is that the pledgor should either place another 
pledge or pay off the debt. 

The pledgor has the right to redeem the pledge as per agree¬ 
ment whenever he is ready to pay the sum due, even in the absence 
of the pledgee. About the usufructuary pledge it has been held that 
the pledge should be released when double of the capital has been 
realised from the proBts out of the pledge. 

When the pledgor does not turn up for the redemption of the 
pledge and when the stipulated period is over, the pledgee has been 
permitted by the instrakaras to sell the pledge in the presence of 
the witnesses. 

The epigeaphte records do not throw sufficient light on these 
various aspects of a pledge, but the records in the Lekhapaddhati 
show ihat the transactions of pledge were guided more or less by the 
spirits of the iastric directions. 


33 



CHAPTER VI 

Recovery o£ debfc 



Analytical table of contents. 

1. General observations. 

2. The tight of the debtor to seek decision of the court. 

3. Extrajudicial methods. 

4. Dharma^method. 

5. Vyavahara-metbod. 

6. Chala-method. 

7. Scarvta-method. 

8. Bala-method. 

9. Umitations of the use of force and special measures 

mentioned by KatySyana. ' 

10. Payment of debt through physical labour. 

11. Alternative measure in the form of change of the deed of 
debt (novation). 

12. The role of the king when the matter is brought to his notice. 

13. Order in the payment of debc> 

14. Procedure of payment of debt where the creditor is dead, 

15. Procedure to be followed in the case of patt*payment of 
the debt, 

16. Procedure to be adopted at the 5nal payment of debt. 

J7. ImcTipthna] and other records on the recovery o£ debt. 

18. Summary. 



Important contributions on the recovery of debt. 


P. N Sen/The genera! principles of Hindu jurisprudence, (Cal¬ 
cutta, 1918), 312-317. The author refers to the methods to be em¬ 
ployed by the creditor to realise his loan. The discussion is 
very brief. 

Balktishana, Sit Asutosh Meraotial volume, (Patna, 1926 1928) 
He merely mentions the methods without any discussion. 

Ganganatha Jba, Hindu law in its sources, I, (Allahabad, 
1930), 189-201. Dr. Jha collects detailed materials on the subject 
in the pattern of a digest-writer but does not discuss them 
critically. 

P. V Kane, History of Dharmalistra. Ill (Poona, 1945), 
438-442 He devotes himself to the study of the general points 
relating to the recovery of debt and that is on bare outline 

A K Majumder, Cbaulukyas of Gujarat, (Bombay, 1956), 283 
*234 He simply mentions the methods 

S K Maity, Economic life of Northern India, (Calcutta. 1957). 
He also refers to the methods very briefly. 

Dr and P. V Kane may be stated to have contributed 
substantially to thu topic, but m my approach to the question in 
Its different aspects I have presented m a detailed and analytical 
manner the background and applicability of tbe methods. In each 
case new materials from the commentaries and tbe digests have been 
explored and attempt has been made to widen tbe range of dis¬ 
cussion to make it complete in all respects 



1. HecoTcry of dc&t>~GcncniI obscirations. 

The last stage in the transaction of debt is the recovery of 
the loan. In the case where the loan is secured by a pledge or a 
surety or botfa« such recovery is comparatively simple. Thus when 
there is a pledge (which is of sufficient value to cover the capital with 
interest) we have noticed that under certain circumstances the 
creditor becomes entitled to realise the amount invested‘as a loan 
by selling the pledge. When it is secured by a surety, it is 
expected that the surety, who is normally selected as such on the 
basis of his financial resources and soundness Of character princi¬ 
pally, should discharge his obligation of paying the debt on behalf 
of the debtor. But there may be cases where neither a pledge 
nor a surety has been provided though the loan, has been granted. 
In such a situation the question of the recovery of a debt becomes 
complicated. The ^asirak&ras of ancient India have pieseiibed 
various rules regarding the methods that may be resorted to by 
the creditors for the recovery of the loan. Broadly speaking, the 
methods may be classified under two beads, namely, the method of 
taking recourse to litigation and that of not taking recourse to it. 
The former method is of general nature that agrees with that of 
other titles of litigation. Here, in short, the creditor is to establish 
his claim before the court through different modes of proof* and 
seek the help of the court (or the king) to get back his money. 

Manu directs that when the debtor denies (the debt) when he 
is asked in the court to‘ pay it, the plaintiff (the creditor) should 
produce a witness or adduce other evidence.® He observes that on 
being requested by the creditor for the recovery of the loan from the 
debtor, the king should make the debtor pay the sum which is proved 


1. Yajuavalkya. II. 22, Fax dilletent inodes of proof see. A. Thakur. 

Hindu law of evidence; P. V. Kane. History oi Dhaimalastia, III. 306-378. 

2. Apabnave' dbamarposya debicy uktasya saipsadi / 

Abbiyokta diled deiyojp (ddaih) kSxaoaip vanyad uddiiet // Manu, VIII 52 
Medbattibi explains deia as witness Vide his commentary on Manu. 

39 
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(to be due).' We have from NStada the rule that when the debtor 
does not pay even when he is in a position to do so, the king should 
make him pay ihe same (evidently when an appeal is made to him 
by the creditor),’ 

Brhaspati also observes that the debtor denying his (liability 
to pay the debt) should be made to pay after the debt is proved (to 
be due) through document or the witnesses (and the like) in the 
court.® 

The method of realising the debt otherwise than by recourse to 
litigation has been pointed out by different writers on law. 


, 2., The right of the debtor to seek decision of the court. 

A creditor has been warned by the Sastrakaras not to take law 
into his own hands in the case where the debtor docs not admit the 
claim or disputes its amount or character or in any way demands a 
trial^ by court, for, in these predicaments it becomes the duty of the 
creditor to go to the court, obtain its decision and secure satisfaction 
through it. A creditor, who under the circumstances applies force 
to compel the debtor to pay, becomes liable to be punished and may 
lose the principal. KatySyana accordingly observes that the creditor 
who harasses the debtor, who claims investigation in a court of law, 
is to lose his claim and to incur in addition a fine equal to the 
principal.* 


1 . AdhaiaarairthaiiJdbyttrthiim ommam<na coditalj / 

pSpayed dhamkasySrtham adhamaroad vibhivitam // Manu. Vill. 47. 
McdhJtithi explains liJMnMttswhat ,a jiroved to be due and 
nlternatiTe nicanmg as'accepted by the debtot* (ivayaiji ptatipannaW Vi* 
nis commentary on Manu. VIII. 47. 

Z sadhano yas tu dauratmy3n na prayacchati f 

RSjul dapayita*yab »yat,. Nflrada. IV. 132 

3. ••.VyepaUpI tu tstjuadi/ 

Ulhjtn. .Jkpbliir .Jpi bb5v.j.it.I pradjpy.tt II Dihaipat!, X. S3 
6. PHayet tu dbtnlyatra mUtarp nySyavjldinaip / 

Tainad artSat la Mytta laliamaip cappuyUd damam II Katyayapa. 5SS 
Dt.auabhalla cbic... by »ay ol .apUpation that avep fa ca.a ol d.dtitna. 
ol opinion ttlott ihould be made to the remedy fa the (onn ol judreial 
proceed.,,;, lor remov.nt doubt i Ten. viptat,panne' pi viptanpatl.nlmtal' 
TayaUiakbya evop3ye piaryttitl Utyety abhiprayab. 


Srart>f#nJnkS. IIe3*?- 
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Bihaspari defines a krisavadi (one claiming judicial investigation) 
debtor as one who declares to the effect' tliat he is to pay only what 
may be proved to be justly due.* He defines also a doubtful case 
{sar^xgdharthdi as one where there is difference of opinion between 
the two parties (the creditor and the debtor) regarding the nature of 
the loan or the number (of the objects taken as loan) or the amount 
'Of interest {Idhha) or the point whether the sum is actually due {deya) 
or not (adeya).* For the debtor claiming judicial investigation in a 
doubtful case> B^haspati directs that such a person should not be 
kept under restraint. If the creditor docs so in the case of one 
who does ^ot deserve it* he is to be penalised according to law** 
These are instances of dharma attempting to mitigate the harsh 
customary law. Devanabha^tia clearly states that in such case the 
only course open is to seek a remedy from the court.* Brhaspati goes 
on to say that in a doubtful case if the creditor takes recourse to 
force without seeking the verdict of the court, he should be penalised 
and the suit will be lost to him.® 

It is thus noticed that the law that sanctions the use of force 
as a measure under certain ciacumstances, when the debtor does 
not dispute the claim of the creditor, also at the same time advises 
the creditor not to resort to it where the claim is denied by the 
debtor. But it discourages fruitless appeals to litigation by 
providing that if the debtor compels tbe creditor to sue by raising 
false pleas and claiming judicial investigation by the court knowing 
fully well that there is no real defence, the debtor should be ordered 
not only to satisfy the debt established by evidence before the court, 
but also to pay a penalty imposed with reference to his capacity, for 
unnecessarily dragging the matter into the court. 

Manu directs chat the man who denies a debt should he made 


1. ^ Endatavyaip yad bbavatt nyayatab pradadSmi tat I 

Evaip yatiatniko brute knyavSdl sa ucyate If Brbaspati, X. 96 

2. RupasamShjJdiUbhe|u yatra bhiaatic dvayoi bbavet { 

Deyln3dcyayot v3pi eatpdigdbo’ ithas »a kirtitab // Brhaapati, X. 98. 

3. Na roddhavyab knyavadi saipdigdbe’ rth« itatharpeana f 

Ascdbayaips tv anasedhyaip dsQdyo bhavati dharoatati // fifhaspati, X. 97. 

4. Ata evdsaijlpratipaniic vyavabSratulktopayani^edbam 2ha*bfhaapatib. 

Smrticandtika. II, 387. 

5. Anavedya tu lajSe yab saipdigdbe' rehe pravaicate / 

Pxasabya »a vineyas syat sa capy mho na sidhyati It Brbaspati, X, 101 
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to pay the due debt of the creditor, proved by evidence in addition 
to a small 6ne according to his means.* The fine in such a case has 
been percribed by Manu to be ten per cent.= Here the view of 
Medhatithi may be noted. According to him the fine may be reduced 
to considerable amount if the debtor is not in a position to pay that 
amount of fine. He suggests alternatively that such lesseing ofthe 
fine should be applied in the case where the debtor genuinely 
forgets the transaction.® 

We- may note in passing that during the British period, this 
salutary rule was not observed (on the contrary court-fees were im¬ 
posed on all but pauper plaintiffs) with a consequent plethora of spe- 
culative litigation. 


3. £xtrajadicia] methods. 

The earliest reference to the ejtrajudicial methods sanctioned' 
by the 5ajtrafear« for the recovery of debt is from Manu. These ex¬ 
trajudicial methods are to be applied in the case where the debtor 
admits his Imbility of debt. This has been stated in clear terms by 
Bthaspati. Thus while defining these methods be observes that 

debwr 

Manu observes that by whatever means a creditor may be able 
to obtain possession of his property, even by those means may he 
orce c e tor and make him pay'®. These methods have been 


1. A'die-pavraramSnaintuUraaena.ibM.itam; 

2. Manrvm.V™- =’■ 

u ®**^**h so* Ipani api dajamad bhSgJd dapdarp ddpasi- 
taialti daiaaTbl.SaJir^U"’'''^''' 

L Pratlpannatya dharmoVam commentary on Manu. VIH. M. 

Vide anoiba, va„a (,o„ bte wbaw ba wab., .b , , 

Prflfirscw— j, . He nuket the position more clear: 

dSpsat, dmadibhi, »pabwa,a.|,. Brhalpali. X. 87. 

IT«'.M'arrB; ■'S'S"riicandnka (11,383) ill 

'sp'insj the..- praupappab rOaialUrSnl 

5 ThamX '' 

Tba tianalatlon ii by Dublar, & B. E. XXV. 262. 

T."l.' '*'’'"“7“ mtaoarn.bab / 

r >“‘b*a»PSrhyad3paycdadhaiaaipitanj// Manu. Vlll. 43 
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referred to by Manu They are m the form of moral suasion (dharma), 
<uit in the court of law {vyavahara), artful management (chah) 
method like sitting at the debtor until he pays (Scartfa) and force 
(6<zla) ^ These have been mentioned by Nacada in the same foira 
and m the same language ® Brhaspati refers to the means as moral 
suasion, artful management {tipadkt) force (balatkara) and confinement 
of the debtor at his own house (grhasamrodhana).^ He refers to the 
vyavahara method separately * 

Katyayana does not directly mention the measure designated 
as dharma but his reference to conciliatory acts (santoeita karmam) 
may be interpreted as equivalent to dharma^ In the Madanaratnap- 
this has been explained m that light as mentioned by 

him should refer to force (bala of Manu and bahtkara of Brhaspati) 
Uparodha (confinement) has been explained by Can^esvara as fasting 
at the debtor s residence and the hke' and P V Kane takes it to be 
the Scania method ° This may be taken as the same as grhasamrodka 
as mentioned by Brhaspati (X 87). which is no other than bis 
Scania method^ Katyajana refers to the Scania method separately 
along with vyaja {chala of Manu and upadhx of Brhaspati) He uses 
the term chala also m another verse * * Thus it is noticed that all 
the four writers on law namely, Manu, Natada Brhaspati and 
Katyayana, refer to the five means of recovery ^of debt— 
vyavahara chala, Scania and bala^ 


1 Dbarmeaa vyavabaiepa cbalenacaritcna ca / 

Prayuktam eSdliayed aitbam pancamcna balena ca// Manu VlII ^9 
Z Narada IV 122 

3 Fmipannam ro^ip dapyah samadibhii upakiamaih / 

Dbarmopadhibalatkarair grhasatprodbanena ca // Bfbaspati X 87 

4 Bfbaspati X 95 

5 This ts a vet; siSmbcant equation between kindness and dbaima 

6 SSntvena (karmaf^a) santnS dbaixnakhyopaycna MRP 169 

7 Uparodl ena prSjopaveianaduia Vivadafatndkara 68 

8. Pldancaopatodbcna sadha;ed mikaip dbam / 

Kaimaod vyavabaretja sSntvcnadau vibbavitab// Kat>3yana 585 
Vide here the notes by P V Kane in bis Katyayanasmftisaroddhara 238 
9 Bjaa^pati X 94 

10 Adaditaitham eva tu vyajendcaritena ca katyayana 5£6 
11. KfitySyana 537 
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4. Dbarma-metbod. 

Bfhaspati defines all the four methods except v^avahara His 
silence about the nature ot vyavdhara maybe accounted for Per¬ 
haps he did not think it necessary to merltion it separately because 
this method is similar to the general procedures that are to be follow¬ 
ed in all the litigations and those procedures have been delineated 
by him in his other sections (It—IX) According to Epbaspati, the 
method is known as dhannaf when the debtor is caused to pay the 
debt through instructions from friendly persons, through friendly re¬ 
monstrances, through following (persistent request) and through 
frequent request ^ 


MedhEtithi explains this method as one which consists in 
conciliatory steps in the form of accepting the amount of debt by 
instalments and of gentle convincing arguments, impressing thereby 
on the debtor his moral obligation to pay back the debt as he (creditor) 
^ is in need of the same* Govmdaraja takes it m the sense of affec¬ 
tionate words * Sarvajfianarayana interprets it as reminding the debtor 
(inter aha) of the heavenly rewards guaranteed to those who abstain 
from usurping the wealth of others.^ Nandana takes it in the sense of 
showing to the debtor (the bad effects of) taking others wealth* 


1 Suhrtsambandhjsandisiaih samoktyaougamcna ca / 

Prayefladhanmcdapyodhanna€?a«dahrtah// Brhaspati X 83. 

Jw* ‘n the verse has been explained in the ScnfUcandrikS H 

M R p 160 as {request request prarthanabahulya In the Vya 
vaharamayukha 179 it has been explained as pnrthani In the Vivada 
cmtamaqi 20 , and Vyavaharaprafcasa (P) it has been interpreted as fasting 
unto eat ptayopavelana Jolly in his notes accepts the second inter 
prctation (S B E XXXIII 330) but what we have to add is that the means 
of fasting at the residence of the debtor is referred to by Brhaspati m 
his flCOTiw method and therefore it is better to accept the interpretation 
accor ing to which the word praya is used in the sense of frequent request 
^ u stokaip Btokarp grahapam idata adya idaip 

para vaQ yat a kutumbasaipvahosya evaip vayam apl tava kutuinbabhQtl 
sarpvibhagayogya ityadi pajhitaprayogo dharmah ' 


n f., Medhlcitht on h am 

A ConimcntaryonManu Vlir 49 

harmetja ParssvSnadanamyamajanitapanilokaphaladikathancna 


« ,, , Commentary on Manu VIII 49 

adhaoaro5ya adharmapraJariancna Commentary on Manu VIII 49 
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Ramacandra cxpUms it as instruction m righteousness in mild and 
friendly words.* 

Jagannatha observes that ‘this (direction o£ Bihaspati) is merely 
an instance , it comprehends the interposition of honest strangers 
with discourse exciting a sense of shame and so forth’ 

From these interpretations it may be clear that this is the 
method in which an attempt is made by the creditor to realise bis loan 
through persuasive arguments and friendly expostulations The 
word dharma may be treated as significant in the sense that in this 
method an attempt is made to rouse the feeling of dharma (moral 
obligation) of the debtor to pay back the loan of the creditor. 

This methodi according to KStySyana, should be applied m 
the case where the debtor is the king ol the country, the master 
of the creditor or a Brahmana • The reason evidently in the first twof 
cases IS that the creditor may plunge himself into trouble unless the 
approach is made in a very mild tone Where one cannot apply 
social pressure and litigation may be impossible or undesirable, super- 
estitious pressure is the only resort In the last case however, the 
cause IS the special status of a Brahmana. which demands respectful 
approach even when he is a debtor It may not be wrong to suppose 
that this method could he applied to all the cases in general as 
the first step and it will be shown that Asbaya m his comm¬ 
entary (on Natada IV, 122) equates it with simtt method as mentioned 
in the Arihaiastra 


5, Vyavahara mclbod. 

Bthaspati -doeswat defiTvetws method he accepts thvs. 

In one of the verses (X 95) it has been stated that in the case of 
the denial of the debt by the debtor, the debt should be proved first 
through document and witnesses and the king is to make the debtor 


1 . dbanoapthiyukteas vacasa dhannopadeSena 

Cocomentary on Manu, vnL49 

2 Col Dl 2 1 339 

3 RSjSnain svSisinaiti viprarp >3nt\enaiTapiadapa7et kSeyiljana 587 
Vide also kStrilrana 477 where reading is 

RSjS tu 8\Saiine vipram sSntvcnaiva ptadSpayet 
The first reading appears better 
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JaganniJtha refers to this view ofMedhatithi and explains that 
this is to be included in the vyavohara method in a special sense. 
His view appears to be that such interpretation by Medhatithi 
may be treated as acceptable where the cuttom of the country 
corroborates it*. 

VijSancsvara refers to this method as conveying the sense oF 
legal proceedings’*. Can4e8vara interprets the verse of KStyayana 
(580) in the light of vyavahSra and his interpretation offers the im¬ 
pression that the term vyavahara may be employed in the sense 
of practice of the country. The direction of Katyayana is that 
‘a debtor being arrested and freely acknowledging the debt, may be 
openly dragged before the public assembly and conBn^d until he 
pays what is due, according to the immemorial usage of the country*’. 
This verse of KatySyana does not refer to vyavahara method di¬ 
rectly, but on its basts Candelvara defines vyavaliara as detention 
of the debtor by the creditor before the public assembly so long 
as he does not pay*- * 

Vaeaspatimiica also treats the verse of Katyayana as an ill¬ 
ustration of the vyavahara method*. 

So fac as other commentators of Manu are concerned, it is 
to be noted that SacvajCanatayapi,* Nandana* and RSmacandra* un¬ 
derstand it in the sense of legal proceedings. Ragbavananda refers 
to a verse where ’^the suggestion is that by vyavahara method 
should be meant the method by which the property of the debtor 
is sold (by the creditor) and the price received is regarded as 
payment towards the discharge of debt.* Here also it may be 

1. Ayam purvamate katyayaooktavyavafearavat vyavahara 

evantaibbayanlyah. kaiyayanavacanasya upaUk$at>3tvat. 

VivadahhaArupava. Folio 174, Lines, 3<5. Col, Di|. 1,340. 

2. vyavahSteija sak$ilekbyadyupayen3, on Ya) 11 40 

3. Dbiryovaruddhas tv rgikab ptaki^am janasamsadi / < 

YSvati na dadyad deyam ca de^carasthitir yatha // Katyayana, 580 

4. Vyavahara katyay3na1;i..>ya7addanam janasainsadt fOil^sya dbanikena dhd- 
rapaip vyavahara ity aitbah Vivadaiatnakara, 67, 

5. •••vyavahare tu katylyanah... ' Vivadaemtamaci. 20. 

6. ...lajasannidhau... Commentary on Manu. VIII. 49. 

7. •..vyavah5rabal3ptadarlaiicna... Commentary on Manu, Vni 49. 

8. ...sakjyalekbySdina ..... Commentary on Manu. VIII, 49. 

9. (Yatha) yato dravyaip vimktiya nuttham caiva gjhjate / 

Tanmulyam uttamaincna vyavahara iti smfU^ If 

*■ Commentary on Manu, VIII. 49. 


40 
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suggested that the commentator might have referred to local 
usage. 

WMIe referring to the immemorial usage as noted in the 
text of Katyayana f580), JagannStha mentions that *in some countries 
creditors cause their debtors to be arrested and confined by the 
others, they themselves or their servants restrain 
the d^tors; m others again, they confine them in fetters.’* 

To harmonise the two views, one, which interprets the word 
yarn arc in the sense of legal proceedings, and the other, which 
a es It m t e sense of immemorial usage, it may be suggested 
t ^ verse of IfStyayana (which is treated as the basis of 
those^ who take vyavakara in the sense of immemorial usage) 
contains m it a suggestion of trial of the debtor by the creditor 
m t e presence of public assembly, which is a miniature form of trial 
m a court, the word vyavakara should be understood as conveying 
Doth the senses. 

If the word is to be taken in the sense of uasge of the country, 

^ en It may e stated that the applicability of the method may hs 
m t ose cases where the custom of the territory sanctions it. KStyS* 
yana irects that traders, husbandmen and artisans should, according 
^ \ be made to pay in accordance with this 

° reason for such provision with reference to these 

c as.es o people may he that in connection with their jobs they 
arc to move about from one place to another and Kat^yana might 
ave t oug t it proper to regulate the rules of debt in these cases 
according to the conventions of the country. 


6. Chala method (Legal deceit), 
method is through the application of a trick (chala). 
, ® this method as a crafty design by employing which 

the^creditor borrows something from the debtor or withholds an 
anvahta deposit and the like and enforces payment of the debt.» 

1 Col. Dig. 1 .340 

2. Va^.jab karSaVal caiva S.lp.'naS cabravit bhrguh / 

DesScareoa dapya^i syur...... /# . -0.3 

3 ^ ^ .••••.. // Katyayana, 588. 

Anvahuad, vShttya dapjate jam .opadh.t, // Brhispati, X. SO 

7 n»a tta js.meant a deposit intended to be given for handing over to 
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Medhatithi rightly explains that this applies to the case where 
in spite of the debtor’s ability to pay, he shows a disinclination to re¬ 
turn the loan. Under the circumstances the creditor should take 
recourse to certain pretexts in the form of taking some precious or¬ 
naments from the debtor as being urgently needed for certain festivity. 
In case he gets them they should not be returned so long as the debt 
is not paid off by the debtor.* 

The word adi has been treated as illustrative only.® Dapyate 
has been explained as making the debtor pay.* 

Jagani^tha refers to some such cases by way of illustration* 
and observes that ‘there is not the absolute sin of wronging one who 
has reposed confidence in him, provided he does not take more than 
his due,*^ 

We may say that this method occupies an intermediate position 
between mere moral persuasion and forcible extraction. 

Kityayana bolds that this method may be applied in the case 
of coparcener or friends*® It is quite appropriate in view of the 
fact that tricks are possible only on those persons with whom one is 
intimately connected and because of intimacy it is easily possible to 
make them believe the words even when the design is to deceive them. 


another person Vtde MitaksarS on Yaj. 11.67. Yad ekas^T* haste mbitam 
diavyaqi cenSpy anu palcid anyahasce svatmne dehiti mhltaip tad anTahitam*. 
Vide alsoSm C. 11 383; M R P., 160. For discussion onenvaJiitfl vide, 
Sternhacb Juridical studies in ancient Indian Law, 2.43-45 

1. Yas tu sa* |an na dadSti vidyamanadhano’pi sa chaleaa.kenacid apad- 

elena vivahotsavadina katakSdySbhaiai^am g^bltva na datavyaip yavad 
anena taddhanam na dattam. Medhltithi on Manu, VIII 49 

2. Adigrahanad anyad api yatbakathaScid ^Cam saipgr^yate Sm. C, II, 333. 

3 DSpyate ptatidanonmukhlknyate. Sm^ticandrika, II. 333. 

4. Col Dig, 1,342. 

• 'A dishonest debtor, deliveiing a pledge for custody only, receives a 
a loan, but refuses to pay tbe debt at its term; the cunning creditor 
mentions m various places 'fats pledge, which was m my possession 
has been stolen by thieves*. On hearing this through successive report 
the debtor tenders the pancipol with interest, and demands the pledge 
and that creditor delivers tbe pledge and takes the sum tendered. In this 
case the fallacy must be considered as an artifice,* 

Col. Dig. I, m 

5. Rikthinarp suhrdaip vSpi cbalenaiva prasldhayet. KatySyana. 587. 
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1* Acarita method confinement). 

The fourth mode of recovery is designated as acartta Byhaspati 
(X. 87) in his description of the methods refers to 'grliasamrodka' 
which is nothing hut the acanto method. He dehnes this method as 
one in which the debtor is made to pay his (creditor’s) money by 
confining his wife, son or cattle and by sitting at his (debtor’s) 
door.* 

This method has been explained by the commentators and digest- 
writers. Asahaya* while^ commenting on Narada explains it as 
fasting not only by the creditor but also by his sons and servants. 
He observes that by such fasting the creditor is not to go through 
expiatory rites. Bharuci, a pre-Medlmtitlii commentator of Manu, 
also interprets it as a customary method in the form of fasting at the 


U DaraputrapaiQn badhvi krtvS dvSropavcIanam / 

Yauai^ dipyate* ttham avam tad acaritam ucyatc // Brhaspati. X, 9-1 
. . intetptees It m a diflctent manner According to him,'the ere- 

itot eeps tied his own wife or son or cattle at the debtor’s house 
or aits down at bis door (fastmg).'-Hi 8 tor 7 of DhatmaSSstra III 439. 
me other name, namejy. 'grhasarprodha' applied by Brhaspati, hints at 
the right meaning of the mode known as Scanta. Devaoabhatla obset?e 8 
t at t e two ate the same. 'dcatitakhyopSya eva grhasamrodhanenety 
anenopadiJtab. 'Smrticandrik5 11 . 383 The idea is that the debtor is 
made confined in his own house along with his members of the 
family including his wife and sons (which are to be taken as lUus- 
trative on y) and the cattle The creditor sits at his door with the th* 
reat of fasting (unto death) if the debt is not paid to him It thus 
IS a moral pressure on the debtor foe the payment of the debt The 
wife, son and cattle, as mentioned in the verse -should therefore be 
interpreted as belonging to the debtor and not to the creditor Vide here 
t e notes by G N. Jha. (Manusmru—Notes. III. 562) In the Vyavaharap- 
Prtbvicandia there is suggestion that the wife and sons as 
referred to in the verse, belong to the debtor Thus he observes that 
t e ere ifor simply may go to the extent of obstructing the passage of 
the wives and the sons (of the debtor), but he should not enjoy them . ' 

Atra d^adinam redhanamatram natubhogah. VyavaharaprakilSa 243 
Yathaitad ficantam uktaQi tac catir gatifahak?auayor ity asya dhator 
a jaoart am tDpam idam Cantaip bhaksitam na cantam abhakjitam 
a ojanam ity arthalj Yaf) punar dhani svaklyam artham udgrahayati 
asya ojanena prayaicittam nasti .....dhani svaklyabhrtyaputreJjSbhojanaip 
xarayati svayarp karoti va. 

u , - Asahayo on NSrada. IV. 122 

Vide here also the notes by Jolly. S B. E. XXIII, 72 
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gate of the debtor.^ The same idea is expressed by Mcdhatitbi in 
his commentary.* He has been followed by GovindarSja,* Sarva- 
jiianatayana'* and RSmeandra.* VijSancavara accepts the same 
meaning*® Candeavata simply mentions confinment of the debtor 
along with wife and sons as constituting the acanta method.' Apa* 
mka takes it to be the customary method’.* " 

From these two types of mterpretation it may be observed that 
the acanta method developed in the country out of convention and 
that convention consisted in the form of confining the debtor in his 
house by the creditor, who would sit at his door without food so long 
as the debt is not discharged. That confinement in some form 
formed the means of recovery of loan may be guessed from the pro* 
vision of Ktyayana (580), where detention of the debtor hks been 
prescribed on the basis of the convention of the country. It may also 
be stated that in the above-mentioned method of Katyayana there 
is provision for detention along with force. In the acanta method 
that clement of force has been substituted by confinement of a diff¬ 
erent nature, where the debtor is persuaded to pay both by confine* 
mene and by appeal to his moral sense. We may describe this method 
as one where force and moral pressure have been blended together 
with the sanction of the the custom. That this custom is ancient 
may be guessed from the test of Apastamba* While writing about 


1> 'Acuitena vabhojanalf^^'^opavelanadina lokasamacaritena ' 

BbSmex's commentary on Manu. Vide, J, D M. Dcnett, 'A jurist and 
bis sources. Medhatithi’s use of Bbatuci* lo the Adyar Library Bulle- 

2. Acaritam abboianasrhadvaiopaTClanSdi. Commentary on Alanu, VIII. 4.9. 

3. Abhojanadina...Commentary onManu, VTII. 49 

4. Svayam PtSyopa^elena ..Commentary on Manu, VIII. 49. 

5 Abhojanena ..Commentary on Manu, VIII. 49, 

Vidt here the notes by BubJer (S B, XXV, 262), where be describes 
this means as 'tbe customary proceeding' ne bjktUuig one’s wife, child¬ 
ren and cattle, and sitting at the debtor's door,' He refers to B^baspatt 
(X, 94)), but the reading'AatPd' which might have created the confusion 
should be replaced by hadkvd' which is the reading m most of the 
Cases. (Vide Bfhaspatismfti. G. O. S. edition, p 114 F.N 5,). 

6. Commentary on Yaj, 11. 40 

7. Putradararodhodvaropavesanampiodgralianopayaacaritamucyate ity arthafi. 

VivSdatatnSkara 68. 

8. i^caiitam deioMcal}. Commeataiy on Yaj 11.4Q 
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the persons whose food should not be partaken of Apastamba refers 
to the creditors who sit at the door of the debtor to recover their 
loans He uses the word preityupaviHa^ and Haradatta m his commen¬ 
tary explains it as a creditor who sits by the side of the door after 
conSning the debtors and others for the purpose of recovery of 
debt * 

So far as the applicability of this method is concerned, we do 
not have any suggestion from Katyayana If uparodha (confinement) 
be taken in its general sense, then according to his provision (verse 
585) It may be applied in all the cases generally! because it has been 
stated that the creditor may cause the debtor (m general) pay 
the debt through oppression and detention If however, the method 
is explained after Apararka as deiadara then the traders husbandmen 
and artisans fall within the scope of this rule on the basis of the di¬ 
rection of Katyayana (Verse 588) What we think is that as in it 
there ate both the elements of force and moral pressure, this method 
may be adopted by the creditors in all the cases 


8. Bala—method (force). 

This method consists in bringing the debtor in the house of the 
creditor and compelling him to pay by beating and other means This 
IS the definition of the method presented by Brbaspati ^ It may 1^® 
mentioned in this context that in a verse of the^ ^gVeda* there is a 
suggestion of the application of force on the debtor by the 
creditor. 

Most of the commentators and digest writers explain this 
method in the normal way of use offeree It is Medhatithi, who 


1 ApastambadhaimasQtca 1 6 19 I 

2 R^Sdtna kara^ena adhamareadikaip oirudhya tatpSrIvc upavijt*^' 

Haradatta s commentaty on Spastambadharmasutra 1 6 19 I 

Vide in this connection identical Irish method of fasting near a debtor 
as described by H S Maine in his Lectures on the Early Histry of 
Insttutions (London 187j) 280 For other informations on the acarta 
method vide Sir Thomas Strange Hindu Law 1 308 309 Vide also L. 
Rudolph and S M Rudolph Modernity of tradition 173 (he refers to 
self suCeting’ which is similar to this method) 

3 YadS svagrham Sniya tadanSdyatr upakramaih / 

Rniko dlpyate yatra baUtkara^ sa klmtalj // Dfhaspau X 91 
4. RgVeda 1 169 7 Vide here the commentary of SSyaija. 
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presents once again an unexpected approach to the question* According 
to him, hala stands for approaching the king or the court [rd^Mhxka- 
ranopasthant^. It is the duty of the king to apply force to rea¬ 
lise the money for the creditor.From this interperetation it 
appears that Medhatithi is not in favour of the application of force 
by the creditor. It may reasonably he stated that if the creditor is 
allowed to make use of force to recover bis debt then there may he 
possibility of the misuse of the provision by the creditor. In the 
verse providing use offeree, force as a method has been mentioned in 
the last place and the purpose of the verse appears to be that this 
method is to be applied when other methods fail. Any how, this 
interpretation of the word in a dififerent way offers scope for think¬ 
ing as to how the iostrakaras could sanction use of force as a method 
by the creditor himself. Medhatithi might have derived the inspira¬ 
tion for this idea from Bhafuci ® ^ 

MedhStithi in this contest refers to an Interpretation according 
to which these methods for the recovery of the loan have been 
prescribed as guidance to the king and not to the creditor. The 
argument in this case is that this provision occurs in the context 
of duties of the king. The sense of the verse is that the king should 
make the debtor pay by any one of these methods in the case where 
the debtor is defeated in the court as well as in the case where he 
admits the debt. The king is not to make the debtor pay all at 
once, hut he should be considerate to both the parties, namely, the 
creditor and the debtor. It may be distress to the family of the 
debtor if the king makes him pay aU the amount at a time. It has 
been stated accordingly that ‘without absolutely ruining him, the 
debtor should be made to pay httle by little according to his income. 
This is specially so in the case of a Btahmapa. This is the righteous 
course of the king.’ The debtor should be made to pay with a small 

1. Baliup rajSdhikaraaopasthSnstp Tatra t3;a sSxana ‘prayaccbantaip 

ca prapl^ya dapayatlti. Medhatithi on Menu, VDL 49 

2. Bhirua in the interpietatauon of the word *bala' ohserres ; 

'Balena vS svaSrhabandhanadtna ina bbud as^Xithsksa^o laiasaoS^eia- 

.. '' 

The idea is not exactly clear. The suggestiaa in this line of Bhltuct 
is that the debtor la thu case ts forciby taken to the bouse of the cr* 
editor and he u reminded of the consequences that may folloi? if be is 
dragged to the court It may be presumed here that Medhltithi could 
not fully undetstand the implication of the line of fibSruci. 
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amount of interest. In case however, he possesses wealth more than 
what is needed for the maintenance of his family, he should be made 
to pay the entire amount of the claim. Mcdhatithi observes that 
according to this view, quoted above, the creditor should not 
take recourse to the methods of *tricfc' and ‘moral pressure* without 
previous consent of the king.* 

This discussion by MedhStithi goes to show that there was an 
opinion current in the society, according to which the use of force 
by a creditor was not treated as commendable. 

Katyayana rightly directs that the method of recovery of loan 
through force is to be applied in the case where the debtor is of 
wicked nature.* 

Asahaya in his commentary on Narada, eiplains that the 
methods of obtaining success enunciated by Kautilya in bis Arlha- 
faslra ai. 10. 47.), namely, sSma (conciliation), dSna (presents). hkJa 
(division) and tfa^da (violence)* arc the same as what are described 
here as the means of recovery of loan. (It is a fact that wherever 
**^*****1 (h W legal commentators, they turn to the 
orilwiastra maiim.). Only (be suggests) the designations have been 
peered. The actirila method is the one that is not mentioned by 
^usdya. In his interpretation he eiplains the second method of 

L ^1’***’**^“'"**^ h* equivalent to what is stated as hheda 
us y way of explaining vyoraftara as a threat in the form of 


1. Anye tu rSifla evSy«m upadeSs ,ti varuayanti raiadhatraaptakanaSt. Kil* 
joapj^^ up3y^r enaip dapayet patajitatp svayaip pratipannarp ca. Na tu 
sahasa vasfathya sarvasvaiji dhamne pratipadanlyal? yatafe ubhayanugtaho 
rajna kattavya^ Sarvasvadane cadhamar^asya kutumbotsadah syat so’pi 
na yuktal? Uktam hi 


2 . 

3. 


•Navasadya sanair dappyaft kSIe kale yathodayam / 

Brahmanas tu vile?epa dharmike sati rajam // hti. 
asmat kirpcanavrJdhya saipdSpaniyaly kutumbal adhikadhanasambhave 

sarvaip apanlyalj .chalacarau rajSnam ajaapayitvS na karyaus 

. Medhatithi'a commentary on Manu, VIII.45 

M....dustan saippidya dipayet. Katyayana, 588. 

or discussion an the nature of the upayas vide P V. Kane. History 
of Dhaimafastra. Ill, 171-177. 


4. Atra cajjabye samabhedopapradanadapdaS catvarah eva karyasadhanopaySti 

n{ h atrap: ta eva catvara^i fcevalam anyanSmabhir dharmavyavahatacchal- 

abalasaipjuaniruktah Adhikam atracaritam. 

Asahaya $ commentary on N4rada IV. 1^2 
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of bringing the matter to the court* he mentions it as an illustration 
oihheda.^ ' r 

On this interpretation of bheda it may be observed here that 
the term vyavahara as we have seen, does not in»the real sense of 
the term yield a meaning which may be treated as equivalent to 
bheda as understood in the Arthaiastra. In the Artha’idstra of 
Kautilya and in other tests the term bheda is understood in the sense 
of sowing the seed of dissension.® 

There is however* a suggestion in the text of Brhaspati which 
may support the position pointed out by Asahaya. Byhaspati ob¬ 
serves that the debt that has been accepted to be due by the debtor 
should be realised through the means beginning with sdmaA The 
observations of VijnSnesvata may be referred to here. He states 
that the four updyas may also be applied in the affairs of life of 
ordinary people.^ 

' Among the commentators of Manu, Nandana finds significance 
in the order in which the means have been enumerated by Manu. 
He is of opinion that each succeeding method is to be adopted when 
the preceding one proves to be futile.® But this view does not 
appear to be quite acceptable because of the fact that vyavahara 
which has been mentioned after dkarma hardly fits well with the 
other methods, pcecisely because ‘litigation’ was only half way stage 
to recovery. The sistric writers of early period put ‘litigation* before 
force as we put decree before execution of it. We have already 
pointed out that according to Bthaspati, the vyaval^ra method is to 
be applied in the case where the debtor denies his obligation. 
Under the circumstances the view of Nandana does not stand on a 
sound footing. It may be suggested that if the order of the methods 


1.tenasidbyamSnam bhedena tajaklyasafahabhayadtaiaaeiia vyavabarena. 

Ibid 

2. Vide ArthaJSstra. 11.10. 47; XI. 1. 

Fot other iafostaatioas on hhaU vide P. V. Kane, Hutoiy o! Dhatma^astia 
HI, 174-175. 

3. Pratipannaia maiji dlpyalj eSmSdibhir upakiamaih. Brhaspati. x 87. 

4. Ete elmldayo na kevalaip raiyavyavaharaviSayah api tu sakalalokavyavah- 

firavijayaJj. MitakSarS on Yaj. 1.346.. 

5. E$Sm upSySnam pQrvapQrvabh3vc ottaio gtahyah pHhakramat sSmarthydc 

ca. Commentary on Manu, VIII. 49. 

41 
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be like, dharma, ckata, Marita and hala, then the direction of Nandana 
toay be taken to be workable.' 

The ‘tise of the private methods for the recovery of the loan 
by the-creditor has the sanction of law. Manu declares that the 
creditor who himself recovers his property from the debtor (through 
application of the methods mentioned in Manu (VUI. 49) should not 
be blamed by the king for taking what is the creditor’s own.® The 
import of this direction is that even if force {hala') or fraud {chala) 
is perpetrated by the creditor on the debtor to recover his loan, the 
king should not question the propriety of that act. Normally acts 
done by force or fraud ate voidable. Manu states elsewhere that 
the debtor who complains to the king that the creditor recovered 
(his dues) by self-help (independent of the court), shall be compelled 
by the king to pay the due sum to the creditor and one quarter of 
the sum (to the king) as fine.® 

The same provision may be noticed in the directions of’K;5a- 
valkya,* Vi??u® and Narada.® In the text of Narada there is a 
suggestion that the application of fraud in this case should not be 
treated as causing any sin of religious nature. This has been pointed 
out by AsahayaJ 

All these . texts go to prove that the use of force by the creditor 
a to be sanctioned by the as a special measure, 

9, Lmutatioos of the use of force and special measures mentioned 
by Katyayana. 

Reference has already been made to the directions of Efbaspati 
(X. 97) and Katyayana (589) that the use of force and other methods 


I. It appears that Medbatithi realised the maladjustment of yyavuWrt m 
the methods in the sense of legal proceedings and therefore attempted 
to explain it in a different way. 

sadhayed aitham uttamacQo’ dhamari;^k3t / 

T V rajSabhiyoktavyah svakam saitisadhayan dhanam // Manu, VIII. 50. 

. Yah aadhayantam chaodena redayed dhanlkam nrpe / 

4 dSpyos tasya oa taddhanam // Manu, VlH. 176, 

5« , Vi?5usmrti. VI. 18-19. 

6. NSrada, IV. 123. t 

7. In explanation of the word amufmikSrthatab' la the verse of NSrada. 
Asab3ya comments ; ‘amujmikaitliaip 83dhuvartanabhai|apatakabbayaf. 

on NSrada. IV. 123* 
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should not be made in the case’where the debtor denies the debt 
and demands a trial in court. In the direction; of i^t;ajana that 
the debtor may be held publicly before the people's court, there is 
a significant suggestion that forcible detention may be permissible 
in the case where it has the sanction of the custom.* 

Devanabhalta by • way of explanation of thi^ direction of 
Katyayana observes that such detention is permissible fn a case 
where the immemorial usage of the country allows thd creditor to 
do so.^ The creditor may himself do so or get it done through 
others.* * 

In this context Katyayana prescribes' that when such detained 
debtor feels like answering the call of nature, he should be followed 
or may be left to go alone in fetters.* An alternative provision 
has been made that if the debtor can furnish a surety (for appear¬ 
ance) he may be released every day at meal times and at night, 
while the surety remains to such effect* Katyayana discusses the 
course to be adopted when such a surety for appearance cannot be 
found or when the proposal of taking resort to a surety is not 
accepted by the debtor. Under the circumstances, his direction is 
that such a debtor should be confined in jail or to be placed under 
the vigilance of guards.* Here we notice that .even when the 


1. Db^o' varuddbas tv n^kah piakiiaip janasamsadi / 

. YSvan na dadyad deyaip ca desScarastbitix yatbi // KStyayana, 580. 

2. Yatta deSe dbani svayam evavarudbya dbatayati tatra tatbaiva dbaryab 
Yatia punar adhamaicasakasSd vetanattbinS nirgbr^ena purujantaiepavat* 
udhya dhriyate tatra tathd punisantacadvSra dbarya iti delScarastbitir 
yatha ity asyirtbab Siotticaadiika. II. 334 

3. Vjde Col. Dig, 1. 340. 

4. ViQmutraladkS yasya syad dbaryamSnasya debmab / 

PRthato vanugantavyo mbaddham va samutsnet // Katyayana, 581. 
DevaeabhaUa explains that tbe second provision is meant ior a debtor 
oi wicked type * adhamadbamarpavisayo dvitiyab pak$ab tadiCaravi^ayas tv 
adyab pakSab ity aucitySd vyavastbavagantavya. i 

SmrticandnkS. II, 384-385. 

5. Sa kfCaptatibbQi caiva moktavyab syad dine dine / . 

^hiiakaletatrau ca mbandbe pratibbubi sthttab it Ibid, 582. j ^ 

6 Yo dailanapiatibhuvam nadbigaccben na caiiayet / 

Sa caiake nuodhavyab sthapyo vavedya laksujab // KatySyana, 563 
Devapabhatta explains that tbe first course is intended for those who do 
not avail of the services of the sureties even when avrilable, because 
that shows then wicked nature. Tbe second course is for those who 
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mmhiras have sanctioned the use of force, they always showed at 
the same time a tendency to mitigate the use of the same under 
certain circumstances. 

^ Where however the party is respectable, trustworthy and 
pure, he should not be placed in prison. Such a person should be 
set free without guard or should be bound by an oath,^. This pro* 
vision also shows that force was not to be treated as an absolute 
method under all the circumstances. In fact Asahaya and following 
im perhaps Deva^abhatfca, prescribe that the recognised means of 
recovery should not be indiscriminately employed by the creditor. 
They should be applied in appropriate cases.® 


s we have already stated, this method having the sanction of 
immemorial usage of the country, should be applied according to 
traders, husbandmen and artisans (verse 
58S). Devauabhalia extends the scope of this method (dciScara) to 
the Brahmaijas also, of course with concessions (KStyayana, 584). 
His argument is that the provisions in the rule ofKntySyana (584) 
give scope of treatment to be accorded to the"petsons of noble 
character and therefore these provisions may be made applicable in 
the case of the Btahmapas.* In the Madmaratnapradipa it has been 
suggested that in certain parts of the country methods other than 
moral suasion may be adopted in the case of the Btihmauas.*' 


10. Payment of debt tfarougb physical Jabonr. 

The application of-force becomes limited in scope when it has 
been presctibdd that if the debtor, be willing he should be offered 


pelsah prM,bhulibhe-pl yo n» diJati 

tidjuibabhava”'' ■'''•MlnpmibhCvisiyo dvitlyail paluh tasjt- 

’ • Sm C. 11,385 


tidaustyabhavat.’ 

s-uch, / 

VidfA^b* «i>»ddta5 S,p„h». v3 II Katytm 384. 

Vide Asahaya s commentary on i^r T-ir, • 


— . 

■ vya'h, k,m tv pStoIv“ y^'^mam prayotw 

tathapy aryadiyogjanu- 

peyoyos;an„.,aba;:kSa,ab:.?^^:Sry:®mX^^^^^^^^ 

^ .‘‘tStvBes. „p,ada, vpay5„,at,p„y„7v'“w atoSai. 

• ’Madanatatnapridipa. 161* 
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an opportunity to work off his debt by labour. It may be explained 
that this procedure of paying off the debt through labour may be 
included under one of the categories of the method of moral suasion 
and it is to be expected that this may be resorted to before the 
final decision to apply force is arrived at. There is no doubt that 
this was a survival of slavery for debt» recognised in the sastra 
in the guise of self-sale for the discharge of debt* 

We have from Manu the provision that the debtor in his 
indigency may make good what is due as debt to tbe creditor 
through work if he be of tbe same caste of the creditor. This will 
also apply where the debtor is lower in caste than that of the 
creditor.' Naturally debtors belonging to higher class could not 
work for the creditors belonging to lower .caste. Manu provides 
elsewhere that the debtors belonging to castes of KsatriySi Vai^ya 
and ^Sdra in their impoverished state should get themselves free 
through their labour.’ 

YSjflavalkya provides that an insolvent debtor of a lower class 
should be made to work for bis debt* while an insolvent BrSbmapa 


1. KarmacSpi Saina^ kutjSd dhamkayadhamaiQikab / ^ ' 

Satno’v&ktsUjiti* tu dadj5« chteySips tu tac ebanaib II Manu. VIH. 177. 
MedhBe^tbi explaifls tbat the role of a debtor wiU be like that of a servant 
and the amount of work done by him should be evaluated according to the 
eaisting rate oi pay that is coimally to be.paid to a labourer doing identical 
wotk and that should be credited to fais account. He should be free when 
tbe work done by him m value gets equal to' tbe value of the capital with 
interest: . 

.karma kdiayitavyab presyatvaip vrajet. YSvata dbanena tat karma kar- 

makarali katoti tat tasya praviSfaip saipsady apt kartavyam. Karma kurvatas 
ca saUbhadhane pravi^fe dasyaa mokjah 
'' Medha&thi on Manu. VIII. 177. 

Fot the interpretation of the word 'nmam' in the verse, Jagnnatha explains 
that the debtor by his labour should 'put himself on a par with his creditor. 
Tbe parity consists in mutual exoneration from debt..... Before the debt 
was discharged there was this disparity that one was creditor, the bther 
debtor t but the debt being discharged by means of labour, on'a computation 
of the hire for work perfomed, that disparity vanishes.' 

Col. Dig, 1,350 

2 Kgatravitsfldrayonis tu dandaip datum afaknuvan / 

Snpjyaip karmopd gacched vtpro dadyad chanaih ganailj // Manu, IX 229. 
McdhStithl explains the verse as making reference to penalty,* but RBghavS- 
nanda explains it in the context of recovery of debt. < 

Vide their commentaries on Manu, IX 229. 
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should be allowed the privilege of paying by instalments according 
to bis gains.* 

Narada provides that if due to a reverse of fortune in course 
of time the debtor becomes disabled, he should be allowed the 
opportunity of discharging t^e debt gradually acccording to his 
ability on the basis of his gains.® He does not refer to the oppor¬ 
tunity that may be offered to the debtor to discharge the debt 
through labour. 

The direction ofBphaspati in this respect is the same as that • 
of Manu.® 

The writers on dharmasastros were careful to prescribe that 
even in exacting services from the debtor in satisfaction of the debt 
the creditor should take care not to impose a work altogether 
unsuitable to the social status of the debtor. Katyayana prescribes 
that if the debtor is regarded as unable to pay the debt he should 
be made to work suitable for him and that the question of placing 
him in prison (through force) may arise only when he is unable to 
render any sort of service,* The point has been further elaborated 
by him in his direction that if the creditor makes the debtor do for 
him a degrading wotki about which no hint was given in the be* 
ginning, he (the creditor) should be punished by the first amercement 
and the debtor is to be absolved from the liability. of paying the 


1. HinsjStup paxjkjinam ro^itbam karma kaiayet / 

Biahmapas tu pankstqal^ ianair dapyo jatbodayam // Yaj, 1143. 

VijoSneivara here observes that the use of the word 'WnB;ati’in the direction 
of YSjnavalkya should also be taken to include one of the same caste. 
Similarly the word ‘brShmapa’ should be taken to include a man of highct 

caste: Atra hinajatigrahanaiii eamSnajater apjr upalakjanam.brSh* 

, managrahanaip ca frcyojSter upalaksapam. Mitakjarl on Y5J. H. 43. 

2. Narada. IV. 131, 

'3. Brhaspau.X.92aManu, VIIL177. ' ] 

Vide also Brhaspati. X. 89.93.105. 

4. Dbanadanasahaip buddhvS STSdhlnam karma kSrayet / 

Alaktau bandhan5gataip praveSyo brahmapad rte // Eityayans, 479. 

The word JVflcfArna should be treated as signiScant. It should mean a job 
befitting a man of his caste and status. Mcdhatiitbt on Manu. IX. 229 
explains : *yad asyocitaip karma*. Vxjninefvara has the sami* view t 'svajSty* 
anuriipam' on YSj II. 43. He adds that it should be not in detriment to the 
iatetese of the members of his family :....,.tBtkutumb3lvirodhena....o 

onYSj 11.43. 

Vide also Kuliakabhatla's view bn Manu, VIH. 177. 
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debt.' (Here reference should be made of identical provision made 
b; IStySyana regarding forcible use of a pledge like cattle, maid* 
servant etc. vide PStyayana, 5^-526). This shows that even when 
the debtor is compelled to tender service towards payment of hU 
debt, he should be given a dignified job befitting a member of bis 
class and the spirit of the direction is that force should not be applied 
to the debtor to exact from him any degrading work. 

The principle of discharging a debt through service was not to 
be followed in the case where the debtor was a Bmhmapa or where 
be belonged to a caste higher than that of the creditor. Manu 
distinctly mentions about the Btahmanas that they should be allowed 
the privilege of paying it by instalments.^ In another place he 
extends this privilege to the debtors belonging to a caste higher than 
that of the creditor.^ YajCavalkya mentions the BrSbmapas by 
name and his direction is the same as that of Manu.'* Medbatithi 
refers to a text of Naiada having the same direction.* Bfbaspati 
shares the views of Manu and l^juavalkya.* The attitude of 
KHtyayana remains the same.' The position remains unchanged 
in the interpretations by the commentators. Medbatitbi shows a 


1. Yadi hr fidiv aoMiJtam aiubbaqi Icanna kaxayct / 

Pffipiiujrae sSbasatp pQrvam fOdn mucyeta caipikab // KStrSyana. 590. 

VScaapatimijra inttoduces tbe verse by stating that H the creditor takes 
rccoune to force before trying other methods he should be punished: 
pratbamata eva baUtklrc dacd^m fiba kStySyanab-^r.. VivadaclntOmaQi. 21, 
Vide here the notes by G. N. Jba in bis translation of VivSdadntdmani, 35 , 

2. Manu, IX. 229. 

3. Manu, Vm. 177. 

4 . Yfij,n.43. 

5., Dighmapas tu pasiksiQO iaoalt dadyld yatbldtlia. on Manu, VIII. 177. 

6. Bih3spati.X.92-Manu.Vm.l77; 

Brha.p3ti. X. 93»Yaj.-II. 43. 

Here mentiois should be made to a verse of Brbaspati where he provides that 

an Indigent debtor belonging to tbc class of vintners end tbe like should be 

made to work for him after he ts taken to bis own bouse ; 

Nirdhanaa gtham finlya karma kfirayet / 

SauyJJtSJt'a/Tt brShmapas tu dlpanlyahimaih ianaih // X.1Q5. 

1 have diCered here from Jolly and JbS in this traubtion. fSce S. B. E-, 
XXXIII.59; and Manusmrti. Notes, III, 616). The word underlined is 
better to be construed with It docs not fit with itmju for it then 

goes against oibcs rules tclatir>g to work. 

7. vetse 437. 
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compromising attitude by declaring that the king should see that 
the interest of the creditor is protected, while at the same time a 
Brahmana is not put into trouble* On another occasion he states 
that even when it is taken from a BrShmana it should be taken into 
consideration that the members of his family should not suffer» 
Vijfianesvara refers to the provision ofManu (VIII. 177) and by 
way of harmonisation interprets that the rule of allowing the 
Brahmanas the privilege of paying by instalments should be applied 
to the case where the debtor belongs to a caste higher than that of 
the creditor.® Though it is not exactly clear whether this privilege 
was granted to the members of other castes at a later stage or not, 
because the direction of Manu is not clear m this respect,* yet 
considermg the special position of the Brahmanas (the special case 
of the rate of interest may be mentioned m this context), it appears 
that the privileges of the BrShmapas were extended to other cases 
subsequently. 

Considering these provisions, it would not be wrong to observe 
that the writers on law did not side with the creditor to allow bin 
to ill treat the debtor by using force or by making him work in a 
way derogatory to his social status The use of force was sanctioned 
when all other means of conciliation of recovery of debt were tried 
and proved useless In this respect the mention oftheuseof force 
at the hst position in the list (Manu, VIB. 49) appears significant 
It has been observed rightly ‘There can be no doubt that the use 
offeree was meant as an extreme measure to be resorted to on tare 
occasions and when the debtor dishonestly withheld payment with¬ 
out any just cause and even then it was hemmed in by a number of 
con itions and limitations which took away much of its apparent 
offensiveness. * We must, in alt candour, add that whether these 
norms were observed remains largely open to question 


'^**^'^^^^^''3saipSuddhyartIiaqi panksieo brSIimapo na pl^ayita 
ca tak,a«vat, M^hamhi on Manu VIIL177 

BrShaaeas tu kutumbauam ayuodbena ianair dapyat. 

, , , Medhatitbi on Manu IX 229 

AM ca ksatliyadir ap, paiiki.no va*ode|) Sana.!, dapyo yathodayam. 

„ MttSkfarS on Y3j II. 43 

377) and that hat betn ciplained by 
Medhatitht as ’uttamajatiyo xunidhiko v5 
P N Sen The genetalpilncpki of Hindu luiijpiudence 316 
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11. Alfcrnatirc mcasare id the form of change of the deed of 
^ debt, (novation) 

'''The Ia5traj^ara5. of ancient India attempted to take into con¬ 
sideration the possible circumstances relating to the payolent of 
debt. There may happen a situation in which in spite of the wil!- 
ingness on the part of the debtor to pay, he cannot discharge it 
because of his inability to do so Manu observes that if he debtor 
cannot pay the debt (at the stipulated time) and if he intends to 
renew the Contract, he may renew the agreement after paying the 
interest that is due.^ The old debt is extinguished and a new one 
is incurred—this is correctly observed as a form of performance of 
the obligation, the creditor making an accord and satisfaction (to 
use English terms). 

Manu observes further that when the debtor due to his poverty 
is not in a position to pay the money (due as interest), be should 
renew the bond and pay as much interest as may be possible.® 

It is surprising that such a practical solution has escaped the 
attention of YSjSavalkya, Visnu and Narada. Btbaspati, while 
speaking of the applicability of the methods, refers to this method 
of transaction of a fresh document. According to him, when the 
time stipulated for payment has elapsed and when the interest on 
capital has ceased (on becoming equal to the principal), the creditor 
should either recover his debt or cause a new writing (by the 
debtor) in the form of compound interest.® 


1. Raaip datum aiakto yab kartum icefaet puoab kiiyam I 

Sa dattra nujttoip vfddluin koianaip panvattajet H Manu, VIIL 154. 

\atrarr a hwanvayt parrvariayct} ‘ 

YSvatl sambhared vfddhis taTatiip datum atbati // Manu. Vlll. 155. 

The meaning of tbe words undeibned IS ambiguous. MedbStichi explains: 
'adattvj nirdhanatvlt hirapyao * Mitramiira perhaps interprets it tightly by 
stating that it refers to the case where the debtor cannot pay the entire sum: 
'tena dbanme sarvaip savrddhikam adattvery ortba];.' 

VynvabdraprakSla, 260-261. 
3. Pur^aihau iSntaldbfiam pi^m udgtSbayei dbani / 

Xlktaycd vS lekbyaip cahrm fddhivyavasthayli il Brhaspati, X. 99. 

Purf^'sdhau refers to a loan with specified time, while Sdnialdbha concerns a 
debt without any Imitation of time. Vide Vyavahliaprakdia of Mttramiira : 
‘slvadhikam ro^m a%adhipr3ptau niravadhikaip dvaigucySdiparamarrddhch 
ptSptau*.p. 260. 

It may here be mentioned incidentally that on the basts of the Interpretation 

42 
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By compound interest here is to be understood that the sum 
with (doubled) interest should be taken as the principal and fresh 
interest should be stipulated on it, Mitramilra explains the position 
clearly.’* Jagannatha in adjustment with this cakravrddhu leferred to 
by firhaspati, explains that the verses of Manu (Vlil. 154-155) refer* 
to cahravrddhi type of interest ® It may be mentioned here that a 
text ofKatyayana has been interpreted by Jagannatha in the light 
of fresh execution of document.® ' 

A text of Bfhaspati of ambiguous meaning has also been 
explained by Jagannatha as having a reference to the execution of a 
fresh deed of debt. The text as it stands is that ‘as compound interest 
is taken on the doubled prinipal, so does the use of a pledge (be¬ 
come a new principal), the debt together with interest being con¬ 
sidered as the (new) principal.’* This text has been referred to by 
Devanabhat^a,' Can^e^vara,® MitramHra’ and others, but no clear 
idea about the verse can be derived from those disci/ssions. 
Jagannatha’s interpretation is elaborate. According to him ‘when 
whcel-inletest is received after the debt is doubled, as in that case 


''ersc of Brhaipati, JagannStha presumes that *tfa 

of a.am but for a 

hm.ted tme befoie its term baa eapited or of a debt for no limited time k- 

fotemtetestceeaes besballbepuoisbed- Col Dig 1.358 

1. Yed v5 paimevfddhisahitaip muiam krtea ietbpaatatam gtShyam. 

o ir j ^ t VyavahSraprakSiae 2&3. 

2 . Vtde Col. Dig. 1 ,359.360. 

3. Gta^byaip syad dvigucaip dtayyam prayltaip dhanmam sadl / 

I^bhate cen na dvigu^arp punar vrddhun prakalpayet // Katyayana. 509. 

0 e too e ttans ates tt thuj Twice the sum lent shouldlalways be received 
y the cteditot. if the debt be of long stand’ing; but if the debtor does not 
P«ncjpal when interest has ceased, the creditor may afaia 
fnrrn ogrcemcnt for interest*. He explains the last part as 'maiing the 
interest, his present principal, he may stipulate 
^ teres afresh. He observet hat this is the 'wheel. interest’ mentioned by 

Vide Col Dig. 1, 35 a 

m Ml!?"""' PBgrbyatc / 

MogsUbba. tmba Btta mOlmn .y5t .odaymp tv rpam // Brbsspati. X 100 

Tb. r„d,„, of tb. t„, most P.S.,bit cotmctooc 

=. Srl-orkTSm"'"'"''"'- .>brio..r. 

6. VivadartnSkara. 72, 

7. VyarahSraptakfiia, 260 . 
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the original debt with interest becomes a new principal, so does the 
use of a pledge also become a new principal in a certain case; 
that IS, even the use and profit of a pledge bear interest For 
example, a man borrows money, pledging a cow, on the terms : ‘this 
cow shall be milked by you so long as I do not discharge the debt' 
or ‘this cow shall be milked by you during fifty months ,’ or, ‘she shall 
be milked to make good the interest of the debt.’ In this case, should 
the cow accidentally die notwithstanding the utmost care, or be 
stolen by thieves and the like; then, if the debtor does not give a 
fresh pledge, the value of usufruct and the principal sum must be 
paid at the tune of discharging the debt But if the debtor cannot 
do so, then, being sued before the king or before a public assembly, 
or attending the creditor of his own accord he executes a new 
writing in the form of wheel^interest In that case he may execute a 
bond after paying the value of usufruct; should that exceed bis 
means, he may add the principal sum to the value, and inserting as 
principal the accumulated sum, execute a new deed, in which stipu¬ 
lated interest and the like, or legal interest at the rate of an eightieth 
part and so forth, may be established by consent of both patties; and 
he may cancel the former note’^ 

Jolly m his notes on the verse of B^haspati brings out the 
significance of the comparison of the verse He observes: 'The 
comparison here proposed relates to the case when a pledge for use 
has been accidentally destroyed and a new bond is executed, m which 
the interest is calculated on the principal together with the lost 
usufruct.’* 

• In the Vyaharamrftaya a text of Prajapati has been quoted where 
also we find provision for the change of document after payment in 
parts of the capital or the interest ’ 

This change of the deed of debt is a device of the creditor to 
evade the provision of law, according to which the capital and the 
interest together cannot be more then twice the capital (Manu VIII. 


1 Col Dig I 362 363 
2. S B E XXXllI 331 

Vide here also the notes of G N Jbl in hU translation of the VivadacintS* 
niaoi 37 

3 Vrddhup vrddhyaikadefaip v3 mOle py ailifam atbSpi va / 

Yathillaktt pradSyaiva karaaaip paiivartayet // 


Vide Vyavahataoinjaya 255 
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151) Evidently in such a fresh transaction the creditor gets more than 
double the capital This has been pointed out by Medbatithi * He 
presents an explanation as to why there is necessity of fresh excction 
0 a eed Accordining to him if the capital reaches a stage where 
no further interest can be charged, and if the debtor does not dis- 
charge the debt by that time, there is possibility of lethargy on the 
part of ^e debtor Moreover forgetfulness may fall on the wit¬ 
nesses e quotes a text according to which if indifference is shown 
m any transaction for a period of ten years, there can be no suit on 
Its basis, specially in the case of sahasa (reckless act) He further 
o crves t at this verse of Manu should be treated as a direction for 
the king and is intended for showing favour to the debtor (who can- 
not discharse the debt according to his ogrccmcnt) The idea is 
at t roug this change of document the debtor is allowed tunc and 
15 not forced to pay the total amount at one time = 

McdhStithi takes a realistic approach to the question by stating 
at when such a change of document is ciccutcd afresh the naw 
rate of interest should be lesser than the previous one, so that it may 
not be a heavy burden on the debtor » 

In otdct to avoid any confusion regarding the fresh transaction, 
It has been directed by McdhStithi that the debtor at the time of 
esh execution of the deed should categorically state in the presence 
shn, omount that la the capital and the amount that 

interest The interest should be calculated for 
one year only Medatith i here refers to the views of Yajva' 

I DrigeeJd adhilam aa grObyan lu yad „k,au, ,a„ayam apawdab 
' 2. 4infvMv.i js. . McdbltJthl on Manu VIII IM 

tni ** ^^aiyadijambblvaaJ sfikjinai ca dlrfibe (acebiti 

kale vismarcyub yaihoktam 

Yana kStyc bhaved ycna ktlopck'S daiabd kl / 
u,t,a vdc'atall H 

rU '.Tr "sam “ "f*'* 

nirdhanaiy ^ **11* •arvaip tadjnlai avnslabhya na dSpyata csonugnho 

3 Piinah J,, J Medbatithi on Mb inVIILlM. 

wAlh,an„ t,'' 'rddhib kartavyS yar.tyl 

irddhra natipldyaie ,a p,3, J.„ 

A • McdhStithi on Manu VIII J55. 

vrdJhlrlH fOySe riSno catUam aimai dhSnySai etSkatl ^ 

ndJhi, ill ...r.l,a,opay.l yaya..„„.a„a,ae vrddhie ill 
5 nhSfucl In 1 {. > McdhStithi on Manu VIII 155- 

punab luijS °®acntarr layt Alaktaiya klkioI-J apl dStum wha 
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(BhStuci ? ) AsahSya and Narada, according to vJhich the debtor 
should be made to pay even a negligible sum of money, evidently as 
a token, at the time of fresh transaction of debt. The reason is that 
the ■witnesses may for themselves sec the debtor-creditor relationship 
(so that if any dispute arises in future they may remember this 
quickly).^ In fact, such direction is intended for avoiding any com¬ 
plication that may arise from the debtor's side. 

Devaiiabhat^a in bis interpretation of the direction of Btbaspati 
(X. 100) observes that the question of execution of a new deed should 
arise when the interest ceases to accrue.^ 

From these discussions it may be observed that the sastrakaras 
in consideration of the special situation in which both the creditor 
and the debtor may be placed bad to lend recognition to this provi¬ 
sion of the change of deed notwithstanding the fact that it goes 
against the general theory of dvatgui^ya. We may presume that this 
is one of the cases in which the iastras attempt to adopt themselves 
■with the circumstances. The suggestion of Mcdatithi that the rate 
of interest in this case should be less than the previous one, is quite 
rational in view of the hardship that may be caused to the debtor 
who is already in difficulty. 


12. The role of (be kiog wben the matter is broogbt to bis DOficc. 

Ancient Indian courts did not work for nothing. Fines and 
court-fees were part of the royal income. Hence we are concerned 
to some extent with the Impact of these two expenses on the 
use of btigation to recover debts. On tbe question of penalty to be 
imposed by tbe king when tbe matter is referred to the court, Manu 
prescribes that the debtor should pay five in hundred as a fine if he 
admits the debt as due. But it wilt rise up to ten in hundred if he 
denies it first and if it is proved to be due later on in the court.^ 

1. VaifSsihSranSradanlQ] m^tc kjLmlmjtrjia apt iaktatt karanaparirrttlkSle 
dJpSjItarj'ib. yena &3kjino na iravauisSne tOkfitvaip dad2u tatsamakfam 
ftdhamataab* AtUus&aVsndbo’px rxStxiksIbba'ratt. 

Medhatiihi ca Maau. VIIL J55. 

Z Dvisua9£»ha];i2c chSntaUbba eva pUrToktalekbrSatarakaracapakfo na punab 
.M...... Smrtieandnka,ir.a^ 

3. Eae de;a pratiiTJce paucakaip latata arhau / 

Apabnar g teJJnetnam taa isanor aatiUianaa // Ma&u. VlII. 13?. 
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The fine evidently is for dragging the creditor to the court for satis¬ 
faction of his demand * 

YajSavalkya observes that ten m hundred should be the 
penalty for the debtor m this case, while in the case of the creditor 
who realises his money, it should be five in hundred as costs 
i^ihrtxru'pena) ^ 

This IS presumed to refer to the case where the debtor admits 
the debt In the case of dental he has the general provision that if 
the claim is proved the defendant (debtor) should pay the plaintiff 
(creditor) his due and an equal amount to the king (as a fine for 
denial—In the case of a person who files a false 
suit, his penalty is also double the amount claimed * 

These amounts are very high and probably tn terrorem If 
they are to be taken seriously it is no wonder that the texts recognise 
self-help as amply as they do. 

ViBnu observes that if the creditor approaches the king for the 
recovery of the loan, the unsuccessful debtor is to pay ten per cent 
as penalty to the king ® The creditor on receipt of his sum is to pay 
five per cent to the king ® 

Narada directs that if a rich debtor through dishonest pervet* 
seness does not pay his debt, the king shall compel him to pay it and 
shall take five in hundred (from the creditor towards defraying the 


^ L Kim iti matsakasam uKamaniati presito tahir eva kasman na pantojita ity 
ato na sastravyatiktamepa dafli^am aihati 

Medhatithi on Manu VIII 139 
Medhattthi refers to an interpretation of the word underlined according to 
which It should refer to double the amount due to the creditor but he re 
jeets it on the ground that such a penalty becomes too heavy for the debtor 
Anye tu yavat tasmai deyarp taddvigunam sa ca na yuko dviguijasyatyan 
tabahutvat 

2 Rawadhamatuiko dapyah sadbitad dafakam latam / 

Paucakaip ca lataqi dapyah praptartho py uitaniar^ikah // Yaj II 42 

3 Nihnavc bhavito dadyad dhanaip lajBe ca taisaman Yaj 2 II 

Vijnanesvara observes that this rule relates to the recovery of debt 
Etac ca rnadanav:§ayam eva on Yaj II II 

4 Mithyabhtyogl dvigunamabbiyogad dhanaip vahet Yaj 2 II 

ttamarpaS ced rajanam lySt tadbbSvito dhomarno rajuo dhanadaSamabhaga 
sammitaip dapijaip dadyat Visnusmrti VI 20 

6 PiSptarthaS cottamanjo viijiiatitamam ajpSaip (dadyat) Ibid VI 21 
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charges of judicature) ^ He states further that if the debtor ack- 
howledges the debt the king should take ten per cent from him as 
fine but if the debtor becomes defeated (after denial of the debt) the 
fine shall be twenty per cent ^ 

Yama has the direction that if the rich debtor does not pay his 
debt through dishonest perverseness, the king should make him pay 
and take twice the sum as a fine * 

In the Ptvadahhaiigarnava a text of Vjasa has been referred to 
according to which hf after denying the claim the party himself 
acknowledges the due, that is considered as a tardy acknowledgement, 
and the fine ordained is half of what is imposed in the case of obs' 
tinate denial’^ 

Vijuanejvara® byway of explaining the rule of Yajuavalkya (2. 
II), adds that the penalty that has been prescribed should also be 
extended to the case of prdnnydya^ (*an appellant from a former 
decision*) and pratyavaskandana^^ (special plea) 

Devanabhatfa, while explaining the provision of the Yama, ex¬ 
plains that the word ^di'igutta'as applied m the verse should be taken 
in the sense of principal with interest ® In interpretation of the 
same rule of Yama, JagannStha observes that hf the debtor begins by 
denying the debt, though conscious of owing it, and if afterwards, 
being brought into court, acknowledges the debt before‘the writing 

1 Rtjikas sadhaoo 7as tu dauratmyan na prayaccbati / 

RSjud dSpajitavyali syad paocakaip iatam // NSrada IV 132 

That live per cent should be taken Irom the creditor is clearly explained 
from the commentary of BhavasvamI on N M S. J 109 and that of Na^da 
papd'i^ on ViSQuamrCi VI 20 

2. SvavSksaippratipattau tu rpikaip dalakaip iatam / 

Vinayaip d^psyed rSjd dvisupaifi tu paiSi tarn H NSrada IV 133 

3. Roikas sadhano yas tu daurSemyan na prayacchati / 

RSjlu dlpayttavyah syat grhltvS dviSunaip tatah // 

Yama quoted in the Smfticandnka. II 3S3 

4 Col Dig. 1 369 

5 Pr2Anyaye pratyavaskaodane cedam eva yoianlyam MitdkSail on Ydj 2.11 

6. For ptSAnySya vide KStyayana, 171 

7 For ptatyavaskandana vie have the d,.Cnttion from MStada thus 
Arthinl likhlto yo rthah pntyattbl yadi taip tath3 / 

Prapadya klraparp brOySt pratyavaskandanaip smytam 1/ 

Quoted m the Mitak'arS on Yflj 11 7 
Ifadef ndant while admitting the plaintilTs written allegations sets up a 
plea that u called a confession and ayo dance 

8. Dvigutjam iti savrdJbikamQlyaptadatiaaartham So- C. II 3^ 
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or other evidence be produced, he shall only be fined m a sum equal 
to the debt, for half the fine in question is ordained when the defe 
ndant himself acknowledges the debt* ‘ 

With reference to the duty of the king it has been stated in the 
Sukramttsara that the creditors on pretest of compound interest 
extract money from the debtors and as such the king should protect 
the subjects from them ’ This probably means that they take ad* 
vantage (as at present) of the debtoc*s situation to charge exorbitant 
rates and compound interest instead of simple interest The king has 
been directed to take to the methods of conciliation and punishment 
in the case of recovery of the creditor s debt from the debtor, who 
inspite of his means to do so does not pay back the loan 

From the discussion made above it is clear that the king has 
a role to play in respect of looking to the interest of both the 
debtor and the creditor It has been pointed out before that the 
debtor has a right to appeal to judicature and m that case if the 
creditor harasses him he (the creditor) is to forfeit bis claim and be 
liable to pay an equal fine {Katyayana 589) A false appeal to 
court has been discouraged through imposition of heavy penalty 
The nature of penalty shows that penalty becomes lighter if the debtor 
admits his debt and if it is proved otherwise when he denies it, the 
penalty is double. The same provision will be applied in the case 
where the debtor notwithstanding his ability to pay does not do so out 
of wickedness The amount that it is charged from the creditor when 
his loan is realised, is to be treated as court-fee 


13 Order id the payment of debt. 

Some of the aastrakaras have taken up the question of the order 
in which a debt should be discharged * Evidently such a case will 
arise when a debtor has contracted debts from different creditors on 


L Col Dig 1 369 

, 2 Dhamkalcakxavrddhy5dm5atastupraiadhanam/ 

Saipharanti hy atas tebhyo rajJ »aijiralc?ayet prajam H IV 5 323 
3 Samarthah san na dadati gfbitam dhan kad dhanam / 

Ra]3 saipdapayet tasmSt samadaodavikarsapaib U 
V i^ukranitisara IV 5 324 

4. For d SCUS3 on on th 9 topic vide P V Kane H story of Dharmaidstra 
ni 452 454 
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different dates and when more than one turn up to claim the debt at 
the same time. Since the possihlity of fraudulent preference cannot 
be ruled out the subjectmatter may be taken seriously. It may be 
presumed that though the debtor is bound to pay all the debts con¬ 
tracted by him to different parties whenever a demand is made for 
payment (this is not to be applied to the case where there is a time¬ 
limit), yet the rules regarding the order of payment have been intro¬ 
duced with a view to offer relief to the debtor and the creditor 
eqaily. The relief comes to the debtor in the form that he is not 
to discharge all the debts at a time. The creditor in this rule may 
find relief in the sense that his claim for payment in the order in 
which it has been executed may not be overruled. 

Kau^llya directs that the debtor may follow either of the methods 
of payment. He may pay it in the order in which the debt was 
contracted or may show preference to the debt contracted from a 
king and a irotriya.^ It is not clear exactly what the order should be 
in the case where the creditors arc the king and a irotriya. Pre¬ 
ference for the king in respect of payment of the debt may be reasona¬ 
bly accounted for. On (he one band a king by himself is a person 
who should be treated as an object of fear and the common tradition 
is that one should not rely on a king because he is not consistent in 
his favour and disfavour. Added to It is the condition that he is a 
creditor, with the authority of exercising his powers both as a king 
and as a creditor. On the other band the debtor as a loyal subject 
should always think that the king as the head of the state may be in 
urgency of money in the interest of the state. So it should be the 
point of the debtor to see that an obligation to tbe head of the state 
is discharged in pcefcccnce to others. So far as the preference for 
the debt of a irotriya is concerned it may be stated that the rule is 
motivated by respect on the one band and by consideration of his 
financial condition on the other. 

Kautilya discusses the possibility of several creditors belonging 
to dificrent classes (castes) claiming at the same time recovery of 
their debts. He takes a practical and at the same time a sympathetic 
attitude by declearing that unless the debtor has the possibility of 


1. TatiJpi fiMtlnupOrvyS r3i»JfotriyaJr3irT*fP '3 r^varji va pCn*3ip pn- 
tipldjyct. Anhailitra. HI. IL 20. 
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leaving the territory the two creditors should not sue one debtor at 
one time ^ 

YajSavalkya prescribes that the king should make the debtor 
pay his creditors in the order in which the debts were contracted (if 
all the creditors belong to the same class) But if the creditors 
happen to belong to different castes the payment should be made in 
the order of the castes ** The verse of Yajuavalkya as it stands does 
not exactly indicate which of the two principles, namely, the border of 
contracting the debt and the order and the castes, is to be followed If 
the verse is to be studied in the background of the Arthahastra (III 
n. 20) (we have noticed that in some cases there is similarity of pro* 
visions between the two texts Special mention may be made of 
the rates of interest) it may be presumed that both the principles 
were operative and it was left to the debtor to the to decide the 
course to be adopted The interpretation by VijCanesvara shows his 
attempt at harmonisation The same vagueness is noticed in the 
text of IKtyayana The verse as it is should mean that if there be 
many debts to be paid, these that are contracted first should be paid 
first, (but if the question of caste is to be accepted then) the 
payment to a king (k^atrtya) should be made after it is done to 
a irotriya * 

Katyayana oserves that *if all the contracts were written in one 
day, the debts, payment, subsisting demand and the interest shall be 
equal, otherwise in order of time’'* The idea is that in this case 
the previous order of payment in respect of contracting of the loan 


2 


3 


4 


NanarnasamavSye tu naikam dvau yugapad abhivadeyatam anyatra prati 
Bthamanat ^ Arthalistia III H 19 

GrhitanukramSd dapyo dhamnam adhamarpikah / 

Dattva tu biahmanayaiva nypates tadanantaiam // Yaj 11 41 
Vjjoanelvara explains that the order of precedence should be followed m 
the case where the caeditors belong to the same caste If they belong 
to diacicnt castes the payment ehould be made according to the order 
of the castes 

SamanajatlyeSu dhani^u yeoaiva kramena dhanaip tenaiva kramep^dha 
maxpiko tSju5 dapyab BhuuiajatiyeSu tu bxahmapadikramcpa 

Commentary on YSj II 4L 
Nanarpasamavaye tu yad yat pOrvakrtam bhavet / 

Tot tad evagtato deyaip rajilab sySc chrotilySd anu // KatySyana 514 
EUhe 1 kh tarp yat tu tat tu kuryad rparp samam / ' 
rahapaip takjapaip labham anyatha tu yathakramam // Ibid 513 
The translation of the verse is by Colebrooke Col Dig 1 377 373 
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or the order of castes should not be taken into consideration. The 
assets of the debtor should be divided among all the creditors in 
proportion to the amount of their respective debts. The part 
*yathakramam' in the verse has been interpreted by Devapabhalta 
to mean cither thcv order of contracting the loan or the order of 
the caste.* 

The rule of order has a further important exception in the form 
that the. creditor who can show that assets were gained by the 
debtor through the money lent by him, shall get preference to others 
and here the previous rule should not operate** The reason for 
such a provision appears to be that though all the creditors may 
rightly claim payment of the loan, yet in this case the creditor 
may have a preferential claim just in consideration of the fact 
that the debtor could utilise it to earn profit. This shows that 
the order of payment as prescribed in previous verses was not 
final and that it may be changed if there is sufficient cause for 
the same. 

In this context reference may be made to another order of 
payment though of a different nature Varadaraja in his Vyavaha" 
raninyjya^ and MldhavScarya In his commentary on Para^arasar^ 
Alts* refer to a text of Bharadvaja (probably of late origin), accord- 
ing to which in the case of absence of cash the debtor may pay the 
debt through the sale of his property in an order of priority, con¬ 
sisting of grain, gold, iron, cattle, clothes, land, slaves, conveyances, 
garden in the absence of a field and lastly his house. In the case 
of the debtors belonging to the twicc-bom castes, time should be 
granted for repayment of debt if they do not possess a house.' It 


1.likhitalnmcaa >atti3kr3a«03 vS ' Sa. 0.11,391. 

2. Yasya dtavycaa yat paerarp aSdhitaip yo vibySrayet / 

TadJtatyafp ro«kenai^a dicavyarp *^>7* nSnyathl//Kityiyana. 515 

The explanation of the >crxe by Devapabhatta dcienci to he noted here : 
*ya>ya uttamarpaiyi dhanSt papyao adhanurpena vSpiJySrtharp sthltaip 
tatpapyavikraySxSptarp dhanaip nJnainaMniav3ye'pl ipikena taiyairot- 
taraatnaiya ra3rJkar*p3rtba»ii dlUTyarp nSoyathi pOrrokraprakSrepa 
tUtavyaa icy <rth3t^ C. SJ. 

3. P.2W. 

4. Vyavihira icction of M34haTa*« eoscentaty, 193. 

5 Rnjkaxya dbardbhjve dcyo'nyartluJ tu tatkraajt / 

Dhlnyaip bltapyarp loha.'p ri foaahiiyXJikaip tathl // 

Vattrarp bhttt dliaraTti.'p w TlhanJJt yaiblkitaaa I 
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may be observed here that the order in which the properties are 
arranged in this context should not be taken in its literal sense. 
Stress here is not on the aspect of the order in which they have 
been arranged but on that of sale. Bharadvaja (or Bbaradvaja) is 
cited really as an authority for court auction of defaulter’s assets.' 

Devanabhatfca in his interpretation of the verse of Katyayana 
(514) observes that the word irotriya as used in the verse should not 
be taken in the sense of a member of the three castes^ devoted to 
the study of the Vedas, but it should be indicative of a Brahmana 
by birth. His argument is that here in the verse it has been used 
to indicate^ the superior caste than that of the king.^ But this is 
doubtful. Normally only a Srotriya deserves consideration from the 
king in revenue contexts’ and the like and accordingly the text should 
be taken in an exhaustive and not an illustrative sense. 

With reference to the debt transacted with different parties 
at the same day as stated by Katyayana (512), Deve^abha^ia observes 
that if the debtor has sufficient money to meet all the demands of 
the debtors he may give it at one time but if be runs short of funds 
the debtors should be paid in proportion to their debt.^ The same is 
the view held by Capilesvara.® 

Jagannitha has the same opinion. He adds here ihat the 
.question of interest also comes into picture^ ‘Hence if one has a claim 
for interest specially stipulated or the like, and ’the other for 
egal interest only, the interest being unequal, the payment’ to 
each shall be regulated by the interest receivable by him....In short/ 
ascertaining and writing down the debts of all the creditors,' with 


1 . 

2 


4 


5. 


Dhanikasya tu vikriya pradcyam anuputvaSap // 

K?etiabhavc tatharainas tasyabhavc grhakiayah / 

Dvijatmaip gfhabhSvc kalaharo vidhiyate // 

Vide here the notes by P. V. Kane. History of Dharmaiastra, III, 441. 
rotnyo tra brahmaqajat.m3ttalall na tu SrutadhyayanaJall traivarpikab. raj- 

ajatyapckjayockjstajatjparatvcnatra irotnyapsdaprayogat. 

XT- Smriicandnka. II. 391-392. Vido also Sarasvatlvilata. 255. 

Vide Narada. VI 14. Vide discussion on this point by P. V. Kane, 
nistory of Dharmaiastra, II, 143 - 145 , 

......kiin tu yugapad eva pratipadaaam rpikasya dhanababulyc, dhanaipatve 

tu taitadrclnuslreoa vibbaiya yugapad aipiadapanam. 

V .. ,, Sm.C.lf.391. 

Vivadaratnakara. 79. 
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the interest due on themi a distribution of the debtor’s assets should 
be made>' He goes on to st&te further that all this should only be 
done when the term has elapsed. Hence if the debts be contracted 
with several persons in one day, and the term of one loan be of 
two years; of another four years, of a* third, five years : in this 
case, should a distribution be made at the close of the fourth year, 
no dividend shall be received by him who claims under a contract 
for the term of five years; for bis claim is weaker, since the term 
is uneiplrcd.’^' 

With reference to the provision of Kiityayana as contained in 
the verse (515), JagannAtha observes that ‘if after borrowing a sum 
from one man, the debtor redeems a pledge hypothecated to 
another ; in that case, should the debt remain undischarged, he must 
deliver or sell that pledge for the payment of that creditor and no 
other; be has no right to pledge the chattel to any other man. 
Again, a'husbandman cultivates land belonging to a certain person ( 
and the landlord borrows money from the husbandman, or the hus> 
bandman from bis landlord in either case, the debt of that creditor 
alone shall be discaacged out of the grain produced fcom the jand t 
for those assets consisting in grain, were produced from that capital, 
whether land, or seed and plough.*^ 

Jagannatha observes'that 'should he deliver those assets to. 
another person through mistake, or hypothecate that pledge to • 
another creditor the act is valid: for the assets were the property 
‘of the debtor, Nevertheless, the creditor, may forbid it; and if the 
debtor slight that opposition, be shall be fined. In the like manner, 
even though unopposed, if he does so deliberately, he shall be fined, 
foe the reason of the law is the same. This should also be argued 
in the case of payment to a favoured creditor neglecting the order 
in which the debts were contracted, or the order of classes.*® 

The conclusion that may be arrived at after a study of what 
has been discussed with reference to the order of payment-, is that 
the two principles, that of order of contracting the debt and the 
order of the caste of the creditor, were introduced side by side. It 
may be presumed that the restriction of the order jof payment in 


1. CoL Dig. 1. 378-379. 

2. Ibid 381. 

3 Colebiooke, A digest ol Hindu law, 1.381. 
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the order of the contracting of the loan, to the creditors belonging 
tot^hcsame caste (as interpreted by VimrSpa on Yaj, If 43 ai}d by 
VijSane^vara on Yaj II 41) was introduced at a later period Similar 
IS the case with the restriction in respect of the creditors belonging 
to different castes. The order of payment was not however final 
and where there was sufficient ground it could be avoided. It is 
Jagannatha who suggests penalty for deliberate payment to a favour¬ 
ed creditor in violation of the order 


14. Procedure of payment of debt where the creditor is dead. 

We had occasion to observe that it is regarded as a religious 
duly on the part of the debtor to discharge the debt. This duty 
does not terminate when the creditor is dead. We find therefore 
in the iastras the direction that even on the dath of the creditor 
the debtor should make earnest attempt to get relived of the debt 
of the creditor 

In the Kauitkasiltra there is a direction that if the creditor is 
dead the debt should be paid to the son of the creditor * In the 
absence of any son of the creditor it should be handed over to his 
sagotra (one having the same gotra) * In the absence of any one of 
the same gotra it should be placed in a crematorium * If such a place 
IS not easy to trace it should be left to a cro^s foad.* While commen* 
ting on the first direction as referred to in respect of its application 
it has been stated m the paddhatt of Kesava that the debt (m the form 
of cash or any kind) should be accompanied by mantras beginning with 
apamityam apralTttam’ {Atharva Veda VI 117-119) ® 

NSrada observes that if the debt is due to a dead Brahmapa 
creditor whose issuei s alive, it should be paid to him In the absence 
of the issue it should be paid to his kinsmen and m the absence of the 


Ultaman>einrtctadapaty3yaprayacchab LausikasOtra 46 36 
Sagotraya Ibid 46 37 
^malana mvapati Ibid 46 38 
Catufpathe ca Ibid 45 39 

Atha inrtc dhamkc rpakasya rpadanasantir ucyatc. Apratittamiti IxiNfb 
suktait dravyam abhimantiya putraya dadati anrqo bhavati 
Vide the Paddfiati of Kelava as contained in the KauhkasOtra (Edn, M 
Uloomfield New Haven 3889) 348, 
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Hnsmen it should be handed over to his (distant) relatives.* It has 
further been stated that -where there ate neither kinsmen nor relatives 
nor distant connections, it should be paid to other Brabma^ias and in 
the absence of all these the debtor should cast it into water.® Praja- 
pati, as quoted in the Snifticandrika directs that in the absence of his 
kinsmen the debt should be passed over to the BrShmapas and in their 
absence may be cast either into water or into fire. It has been stated 
that money thus cast into water or fire becomes centributorjr to the 
next word.® The idea may be that by such act the debtor may not 
sufi’er the consequences of non-payment of debt. 

The idea underlying such directions appears to be that a debt 
once incurred imposes a sort of burden upon the debtor that can only 
be discharged by repayment, and as such the death of the creditor 
without leaving any heir although it may put an end to the legal obli¬ 
gations, does not displace the burden altogether, for apart from the 
existence of any individual who can legally enforce payment, there is 
this imperative and absolute duty that one must not retain what is not 
one’s own^ . . / . 

Bhavasvami in his interpretation of the rule of NSrada extends 
its scope to the members of other castes. Thus he observes that in 
the case of the debt to a K^attiya under indentical circumstances it 
should be handed over to the king in consideration of the fact that 
a king belongs to the caste ot a Ksatriya.^ He has attempted to show 
the justification of casting the debt into water. According to him 


1. Biahmacasya tu yad deyam sanvayasya na caati sah / 

Nik;ipet tat sakulyeSu tadabMve'sya bandbu$u // NSiada, IV. 212 

saiidyautyktitaads jcwons llLe utudea> their sons etc» By * 
IxjndJm he tefers to nephews etc.; 'Kulany asthjny ucyante, tany ekSm 
samani ye$lip te 8akulylp;i pitrpitr^yatatsutadayah.. ...bandhufu maerbh- 
agmibbagmeyadisv iti. Commentary on NSrada, IV, 112. 

2. Yada tu na sakulyah syuz na ca sambandhibSndbarah t 

Tads dadySd dvijStibbyas tcjv asatsv apsu mkjipet // Ibid. IV. 113. 

3. BandhvabhSve tu vipiebbyo deyaip ePTarp jale’pi vS / 

Jale k^tptam tathSgnau ca dbanaip syat pSialaukikam // 

Vide Sm. C, ir. 413. 

He huaseU explains that by such act the debtor gets free oftheinde* 

~ btedness: SnrnyapSdancna paialofcahitani jaladau praksiptam dhanaip 
bbavatity uttarardhasyaithah ^ Ibid. 11,414. 

4 Kjainyajya yatboktabhSvc raja sajatlya iti tasmai dadyat. vaifyatyapy evam. 
Commentary on N. M. S, 1.97. Vide also vivadaratnatSkara. 82. 



344 , THE LAW OF DEBT IN ANCIENT INDIA 

water sym'boHses all the gods and Braharoai^as also are treated as gods 
and as such there is similarity between the two.^ This shows ingc* 
nuity no doubt, but it may be presumed that there was no special 
significance in such directions, expect that to the Hindus both water 
and fire are regarded as holy. The point however is that unjust’reten¬ 
tion of the debt is to be avoided in any event. 

Reference in this context should be made to the special type of 
homa that the debtor is to perform when the creditor and his succes¬ 
sors are not traced. According to the Gohhilagrhya$ntra the debtor 
should perform a sacrifice, with the branches of a paldia tree along 
with the mantra beiginning with *yat kusTdam*.® In the'SmTiican' 
drikd^ rand Sarasvativilasa^ the view of SatnSfohakara has been 
metioned.? The mantra referred to above appears in the Tcnttiny 
asarpJiitd,^ Taittiriydrai^yaba,'’ Chdndogyabrdhma^a^ and the Afan- 
avairautasutm.* While commenting on the mantra as it appears in 
the TaiHirtydra^yaka (IF. 3. 8) Sayapya observes that the prayer is 
intended for making the debtor capable of discharging bis debt in bis 
life-time.'® . • ' 


1. Apo vat sarv^ devatlli, btShmaQo vai sarvd devatah iti ea Amtell sajatiyatvaip 

tesdm astUi. * , 

2. &te pra}HayamSng golakScaadbyamadbyaaiapaiOena juhuySt yat kusidaaiiti. 

GobbilagrbyasQcta, IV. 4^25 
In the SmrticandnkS the leading lot the underlined part is : a]u3- 

yamdnefu*. 

BhsttanSrSyana in his commentary introduces the verse with the words, 
'Yada puna: dbanikabhSvo* nye$3in ca tadrikthabhSjam tadS pjtkena Vif" 
kaitavyam ata dha,...,.' 

3. 11.414. 

4. p. 264. 

5. Dravyaip yat tv adhamarpasthaip kvadd brahmapagani bbavet / 
SutddibrShmaijiSntSnaip riktbabbSidm asambbave // 

Paldiasya palaiena jubuydn madbyamena tu / 

Yat kusidam iti pidsyed athavdpav eva taddhanam // 

This is the same direction as that of the GobhilagrbyasOtra. 

6. ni.3.8.L 

7. 1L3.8. 

& n. 3.20. 

9. n.5.5.18. 

10. Ancna homcna to5{as tvam asminn eva janmani rodrp prstyarpapasamat* 
thaip kuni iti bhdralj. 
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15. Procedure to be followed io the case of part>payment of the debt. 

It is quite likely that a debtor may not be in a position to dis¬ 
charge his debt all at a time. He may feel it convenient if be is granted 
the privilege of discharging the debt in parts. But there is a risk in 
such a transaction. If the payments made on different occasions are 
not properly recorded there remains the possibility of forgetting inten* 
tionally or otherwise on the part of both the debtor and the creditor. 
The io^rakaras were conscious of these situations and accordingly we 
find in the iastrus provisions for part-payment.' 

We have from Yajuavalkya the direction that when such part- 
payment is made by the debtor, he (the debtor) should write on the 
back of his written contract the amount paid (with mention of date). 
'Or it may be that the creditor should issue a receipt of acknowledge¬ 
ment signed by his own hand.* This evidently is prescribed Co ensure 
.that no fraud may arise from any side. 

Vifpu adds that if the original written contract is not at hand at 
the time of pact-payment, the creditor should give a receipt signed by 
his own hand.® 

We have from Narada the provisions in the case where the 
creditor refuses to issue an acknowledgement even when a demand 
for it is made by the debtor. He takes a very strict attitude by 
declaring that in the case of his failure to do so, the creditor shall 
forfeit the remainder of the debt.^ The forfeiture of the balance 
i’, as it were, a fine on the creditor for that offence. 

1. Foe discusstOQ on this point vide P. V Kane, Hutory of Dhanaai^tra 
HI. 442. 

2. Lekhyasya p;f the’ bhilikhed dattva datt^'anjiko dbanam / 

Dban! vopagatam dadyat svahastaparicibnitam // Yaj. II, 93. 

Vpagata has been explained in the Mitaksara as praveSapatra. areceiptof 
acknowledgement, Apararka is more distinct when be explains . Etavad 
anena pratidattam iti likbitantaram upagatam ity ucyatc. For some specimens 
of upagata vide Lekhapaddbati. 25. Jagannatha suggests that the form 
should be like this; 'So much money received ibis day. such sums re« 

'' ceived this day, such sums received earlier, making m all such a sum recei* 
ved to this date'. Col. Dig ], 3^ 

3 Asamagrapradane lekbyasannidhanecottamar^ah svalikbitaip dadyat. 

Vifnusmrti, VI. 26 

4 Grblcvopagataip dadySd rpikayodayaip dhanl / 

Adadad yacyamanas tu lesabanim avapnuyat // NSrada, IV. 114. 

CandeSvara interprets that it refers to the taking of interest (from the 
debtor) 'grhltva udayam ity aithah*. Viv^daratn^kara. 60. 
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He proceeds a step further to declare that if though pressed hy 
the debtor, the creditor does not give an acknwiedgement in receipt 
for the sum paid by the debtor, then the sum (paid hy the debtor hut 
not recorded by the creditor in the document) will go on yielding 
interest in the same from in which the capital of the creditor yields 
interst.* This is quite reasonable because a capital (of the debtor) 
cannot remain idle, specially when he himself is paying an interest for 
the capita! of the creditote 


Bfhaspati states that if the creditor after recovering his debt 
through any one of the measures like moral suasion etc. does not write 
It on the deed of debt or does not issue a receipt, then the sum (paid 
as such hut not recorded) should yield interest.’ 


_ There is great controversy over the meaning of the verse speci¬ 
ally m Its last part—‘lusya (ud vi-mirn SpniiySl’. In the Kalpatam 
It has been interpreted that Vfddh, should mean here loss, ■tem'.’’ 
t may e stated that there is no specihe reason to take to the 
gurative sense (Infjujia) when the meaning may easily be derived 
through the normal sense of the word. Moreover this teat of Btha- 
spati IS in full agteement with the direction of NSrada (IV. 115). 

The intetpretation in the Psri,ata is quite consistent with what 
According to this teat the meaning is 
vield in. **^^4 creditor but not recorded, should 

/^‘'=^“’'“‘'*«i'«and HaByudbatakeup the reading 
Brhaspati) as : Wuu Mm map- 
, ’ a _ ere a so Halayudha in the explanation takes up a round- 

(IV. ■' NSeeJ’ 


1. Yatli no lekhayed dattam rpma codito’pi san / 

2. DhlrmSr yatbaiva dfaanikasya tat // Narada. IV. 115 

dhanaip yas tupar. na lekhayet / 

3 Vrddhu hs'nf/'fvrddh.m fipnuyat // Brhaspati, X. 130. 

5 Ib.d, BO. 

dha, evapnuyad ill palhab. Halim- 

lam v5 n7d d- «tokaiii udsilhja upati na Ickhayct. upasa- 

toThLMd'’i7'!”'l! '’'7 *''• Narada waa not ava.labla 

then, and .hat anbaenbr, to tha canae „£ ,beaa .ntarpratanona. 
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Ca 94 «svara rightly points out that the refusal to issue a receipt 
or to give an acquittance for the sum paid by the debtor arises from 
the motive of the creditor to obtain payment for the second time.* 
Taking all the directions of the iastraharas together it may be 
stated in brief that the writers on law through these penal measures 
intended to arrest the possibility of fraud on the part of the creditor 
in the from of denial of any payment made by the debtor. Here the 
observations of Jagnnatba deserves mention. He states that ‘if the 
debtor through knavery or the like, neither accepts a receipt nor 
writes the payment on the back of note, then also from parity of 
reasoning the debtor incurs a forfeiture of the sum paid, though it has 
not been noticed in the texts or the commentaries.’* 


16. Procedure to be adopted at the final payment of debt. 

Payment of the entire sum, namely capital with interest, marks 
the closing of the transaction of debt But a transaction of debt some¬ 
times runs upto several generations and as such at all the stages it is 
desirable that records should he properly maintained. The document 
of debt that lies with the creditor may create confusion and trouble if 
it is not taken back by the debtor or destroyed in the presence of 
witnesses. The writers on law in ancient India were quite conscious 
of this problem and therefore we find direction that debtor should 
cause the document to be torn by tbe creditor or if the document be 
not at hand another document in tbe form of acquittance should be 
made by the creditor. This is the direction of Yajnavalkya.* 

He further observes that a debt which was executed in the 
presence of the witnesses should be discharged before the witnesses. * 
If possible the same witnesses should also be present on the occasion 


1. Atia dattasya upagatSdanam svayam alekhanam punar udgraban^ayena par* 

yavasitaip boddbavyaiu. ' Vivadaratnakara, 81. 

2, Col Dig, 1,393. 

3. Datvarpaip pajayel lekhyaip iuddbyai vaDjat tu karayet. Yaj, II. 91. 
Vijcanesvara observes * *Yada tu durganxadesavasthitain lekbyam nastam v3 
tada suddbyat adhamaroatvauivittyaitbaoi anyal lekbyam karayed uttama- 
mar^enadbamaniah', Coaunentary on Yaj, 11.94 Jagannatba rigbtly points 
out that the form of writing should be regulated by the established custom 
of the country, Col. Dig, 1,383. 

4, Sakjikamac ca bhaved yad va tad datavyam sasakSikam. Yaj. II. 94. 
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as suggested by Vijuaneavara,* but it may be presumed that if the 
previous witnesses are not available the payment should be made in 
the presence of other witnesses In fact this provision is meant for 
guarding against any possible fraud m the form of denial by the creditor. 

The rule of Yajuavalkya has its support from ViSnu ® Narada 
directs that on full payment of the debt the deed should be restored 
to the debtor. (If however for any reason the return of the same is 
not possible) the creditor should issue a letter of acquittance 
{pratisraya)^ and in such a manner both the debtor and the creditor 
may make themselves free from respective obligations * 

All these formalities are prescribed just to ensure that neither 
the debtor nor the creditor may find scope of pursuing the matter on 
false pleas 


17. Iflscnptional and other records on the recovery of debt. 

We do not come across many references to the methods 
employed for the recovery of debt m the inscriptions and other 
literary sources 

The Na^ol Stone Inscription of Rayapsla (Vikram samvat 1198) 
has in It reference to kayavratOt ‘which doubtless has the same sense 
as that of the word traga or chandtt i e a kind of privation and 
self-immolation so commonly practised once jn,R5japutanS and Guja- 
r5% by Brahmanas and the Bhatas to enforce the kings to relent and 
grant their wishes P V Kane rightly explains this practice as 
equivalent to the acartfa method * 


1 

2 


5 

6 


Yat tu *asak5ikam raarp tat purvasakjisaiDakSam eva dadyat on Yaj II 94 
1 e cie Smrticandrika 11 377 pQivasak; kathaScid asambbave 
takSyantarasamakjam eva datavyam 
Likhitarthc piavisje hkhitam patayet VijiJusmrtJ VI 25 
basakSikam aptam sasak$ikam eva dadylt Ibid VI 24 
sa It as vuuddA patra but both Devapabhalfa and Candelvata 

cip ain It (t e reading is prat irava) as public acknowledgement pratiSravalj 
pratidattan. ,ty a,m,„n aithc s»lsia„ddh,„ !,oti.,adisravailam 
t> » 1.. 1 Sm C II 377 

Pmuraval) loke datlam anraa la khidpanam V.vSdaratnakata 81 

Lekhy.,, dadjad y.Jpddha,™ ,adabha« p„,*aram / 
Dhan,karp,k.irotcva.pvouddhdi„3tparasp.„„,/Narada IV 116 
Yab ko p. btahmapo kaj.a„atam krr.J 
Epigraphia Indica XI 40 (Lines 20 21) 

Vide the editorial notes at p 38 
History ol DharmaSastra III 438 439 
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We learn that 'Somagau^a, a native of Mattigatta, borrowed 
some money from NSganna pledging his vrtti land and when he de¬ 
manded the document of the loan on repaying the debt altogether 
with interest Naganni did not return it. Hence in the presence of 
the Mahajanas of the village the discharge of debt was inscribed. 
(The name of the engraver was Somanatha).*' This justifies the 
provision made by YajSavalkya and Vi^tju that the payment of the 
debt should be made in the presence of witnesses. 

The Tamil Inscription of Krsna III. (Rastrahu^a king) makes refer¬ 
ence to the practice of entertainment by the borrower of the person 
who is deputed to collect the debt by tbe lender. It has been 
stated : ‘To those (temple officials) who shall call for this paddy (as 
interest) we, the members of the assembly of Nenmali, shall have 
to supply boiled rice after having identified (their) persons.’* 

Dr. A. Appadorai records that ‘having agreed to pay fifteen per 
cent interest, the borrowers also promised to give two meals every 
day to the man that came to demand the interest thereon.’* 

These are customary practices and have no suppoit from tbe 
iSstras. 

In the Lekhapaddhati. in one of the documents it has been stated 
as a condition that if the pledgee at any time feels any necessity 
of money given as loan against pledge, he may, with the assistance 
of the hha^tapiuras* approach and realise the debt with interest from 
from the debtor or the sureties (in his absence or failure) and the 
expense to be incurred in this connection should be paid by the 
debtor or the sureties/ 

Vide Annual Repoie of tbe Mysore Arcbaeological Department with 
Government Review thereon. (1924). No, 29. p 38 

Note of tbe editor ‘It-is not dated. It is an interesting record of the 
relation that existed between tbe creditor and debtor during the period 
of the Hoysalas to which it can be assigned.' 

2. Epigraphia Indica, Vli, 143. 

3. Economic conditions in Southern India, 1, 440, 

He xeleis to other sources regarding the prevalence of this practice In 
Madras : ‘In A Brief Survey of Madras Laestock, 40-41, it has been stated . 
'A survival of this ancient custom has been noted in the Madras city, where 
(he retail milkman who borrows from the dealer has to supply him along 
with his relatives and friends, with meals etc. until the amount is 
paid,' 

* They may be duns. Vide also the editorial notes. Lekhapaddhati, JIO. 

4. Vide Lekhapaddhati. 20. 
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It may be noted here that the point of the document is that 
the law is varied in this way by agreement 

While explaining the line of Hemacandra of his Dvsa&raya- 
Tiavya (III 40), the commentator Abhayatilaka Gam explains that 
it was one of the practices m his days on the part of a creditor 
to take the debtor to the bank of a river. There the debtor would 
have been tied with a chain and kept exposed to the scorching 
rays of the sun Thus being deprived temporarily of the use 
of his limbs, he could not enter the water to quench his thirst like 
a tortoise ^ 

The Uparnxtxhhavaprapa^abaika of Siddharai speaks of the 
money-lender who had a prison for the debtors, from which it was 
difficult to be released ^ 

With reference to the custom of recovery of debt, we learn 
from A1 Idnsi (11th century) the account about the Indians that 
when a man has a right to demand anything of another and he 
happens to meet him, be has only to draw a circular line upon the 
ground and to make his debtor enter it, which the latter never fails 
to do, and the debtor cannot leave this circle without satisfying his 
debtor or obtaining the remission of the debt 

Marco Polo while describing the province of Malabar observes 
that if a debtor shall have been several times asked by his creditor 
for payment and shall have put him off from day to day with pro¬ 
mises, then if the creditor can once meet the debtor and succeed 
m drawing a circle round him, the latter must not pass out of bis 
circle until he shall have satisfied the claim, or gives security for 
its discharge Marco Polo himself witnessed a case like this *It 
was the king, who owed a foreign merchant certain sum of money 
and though the claim had often been presented, he always put it off 
with promises. Now one day when the king was riding through 
the City, the merchant found bis opportunity and drew a circle round 


1 On road baddhonukaechapah (jil 40) the commentary la utprckjyaW 
road baddho nu deyena hetunS mga^ita iva rn>ho fO^d uttamaro na 
baddho raver karais tapyamano nadyadiCa|c tijthati baddhatvan na 

jalamadhye pravilati 

2. adbanianj5nariidhanikaib *ada / 

Kriyatc dharapakaryi tatra durmoccam atiddrupam // 

VII PiastSva p 1020 

3 Elliot and Dowson History ol India VI 88 
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both the king and the horse. The king on seeing this, halted and 
would ride no further, nor did he stir from the spot until the mer¬ 
chant was satisfied.*^ 

The editor in his notes comments that ‘the custom undoubted¬ 
ly prevailed in this part of India at 'a former time. It is said 
that it still survives amongst the poor classes in out-of-the-way 
parts of the country, but it is kept up by school-boys in a serio¬ 
comic spirit as vigorously as ever. Marco does not mention a very 
essential part of the ceremony. The person who draws a circle round 
another imprecates upon him the name of a particular divinity, 
whose curse is to fall upon him if he breaks through the circle with¬ 
out satisfying the claim.’® 

The editor in his notes refers to the view of Arabo-Persian 
Zakariah Kaswini, who ascribes this practice to Ceylon.* The 
same practice has been recorded in the Travels of Ludovico Di 
Varihema.^ 

Badger, the editor of the book in hb comments makes mention 
of the views of Hamilton as recorded in the text entitled Pxnher- 
ton’s voyages.® 

The smTtis do not refer exactly to this practice, but no 
doubt they hint at it in the word acanta or conceivably, dharma. 
The absence of reference to the circle-drawing in our iasfrtc 
texts has to be accounted for. Possibly it was a customary in¬ 
stitution which was disapproved of on theoretical grounds as often 
to abuse. 


1. The book of Ser Marco Polo. II. 343. 

2. Ms, Note by the Rv. Dr, Caldwell, Ibid. 350-351. 

3. Notes, Ibtd.SSO. 

4. It 1$ stated tbus "..I not being willing to wait any longer, nor to give 

him (debtor) any indulgence, shall take a green branch in my hand, shall go 
softly behind the debtor and with the said branch shall draw a circle on 
the ground surrounding him and if 1 can enclose him in the circle, 1 
shall say to him these words three times: ’Btamini laza pettha poUe*. 
that is, T command you by the bead of the Brahmins and of the king, 
that you do not depart hence until you have paid me and satisfied 
me as much as I ought to have from thee ‘ And he will satisfy me. 
or truly he will die there without any other guard. And should he 
quit the said circle and not pay ms. the king would put him to 
death,” Ibid,, 147-146. 

5. Vol Vm, 377. 
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18. Summary. 

From the side of the creditor recovery of the debt is the last 
stage in the transaction of debt The iastraharas of ancient India 
have prescribed several methods that may be applied by a creditor 
for the recovery of debt They may be broadly classified under two 
headS} judicial and extrajudicial In the former case, the creditor 
seeks the assistance of the court for the satisfaction of his debt The 
extrajudicial methods ate to be applied when the debtor admits the 
debt, but where he (the debtor) argues that he will pay only the debt 
if that IS proved in the court, the creditor has been directed to refer 
the matter to the court Application of any one of the methods 
under such circumstances may make the creditor liable to penalty 

The first of the private extrajudicial methods is dAtirma which 
consists in moral suasion and has been advised to be applied in the 
case of a king or a Brahmana There is controversy regarding the 
nature of the vyavahara method Most of the writers on law under* 
stand It m the sense of legal proceedings Chala consists m the 
application of stratagem to realise the debt and evidently this could 
be applied in the case of friends and relatives The nature ol Scania 
method is also controversial but m most of the cases the interpre¬ 
tation of the term is made to convey the sense of confinement of 
the debtor at his own residence and thereby to bring moral pressure 
on him to pay the debt Here the creditor sits at the door of the 
house of the debtor and threatens to undertake fast unto death 
The last of the methods is the application of force {bah) This is 
intended to be applied in the case where the debtor is of wicked 
nature. The application of force on the debtor may be taken to as 
an extreme measure 

If the debtor be indigent but willing to work, the creditor may 
take advantage of his service towards payment of his debt This 
has to be applied in the case where the debtor belongs to the same 
caste as that of the creditor or to the caste lower than that of ^he 
creditor In exacting service the creditor should not impose on the 
debtor a type of work which is unsuitable for his status 

Another alternative has been suggested in the Sastras and that 
is in the form of change of the deed of debt by the debtor In such 
a case a fresh deed is executed and the previous capital with interest 
that IS due together form the new capital on which fresh interest is 
to be charged 
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The king has a role to play only when an appeal is made to 
him by either of the patties. There is provision in the i^tras for 
the king to charge a fee for defraying the cost of the judicature. 

The order in which a debt is incurred has to be maintained in 
respect of payment of the debt. There is provision also for following 
the order of the castes in this case. 

In the case of part'payment the direction is that the debtor 
should write on the document the amount paid on different occasions 
and there is provision for penalty if the creditor does not allow the 
debtor to do so. 

At the time of final payment it has been prescribed that the 
tiocument (in original) should be destroyed or if it is not possible 
the creditor should issue a letter of acquittance. 

Some references from inscriptions and other sources have been 
pointed out to show that there were also customary practices in 
respect of realisation of the debt. 

' Concluding remarks. 

' The late Dr. L Barnett presents the position of Indian culture in 
the following lines : 'Tn India there is no twilight before the dawni 
In the darkness the eastern sky suddenly flashes and the ruddy edge of 
of the morning sun swiftly leaps upon the horizon. And it is so with 
the history of the great people which has led the van of Indian culture. 
They have left no record of slow and painful struggle onwards through 
lessening darkness of barbarism towards the light of civilisation,*” 
These observations arc propely applicable in the case of the history 
of the dkaramaiatras also. At a modest calculation it may be held 
that the dharmai^tras had been composed in India four or five centu¬ 
ries before the Christian era and the process continued for a long timCf 
say several centuries after the same era. During these periods many 
writers on law have appeared in the fields but relatively few of them 
could stand the test of time. Of the majority it may be conjectured 
that they fell a victim to oblivion because they could not keep pace 
with the changing needs and conditions of the society. Society during 
this long period is not expected to remain stationary. Significant 
changes in social, religious and customary practices have taken place. 
Special mention may be made of the adventi flourish and dwindling of 
of Buddhism, causing perceptible termor in some of the long-standing 

1. L. D.Baiaett, A&tiq\utU< oilod^ I. 

45 
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religious and social usages. The dhartnaiustra were expected to react 
readily to those concussions and perhaps to tighten their grip. But a 
correct record of this development is not available to us in the 
absence of the smrti texts the original total of which may have reached 
a hundred. 


The commentatois and digest-writers who appear in the field at 
a later period, contain in their expository remarks some hints at his¬ 
torical attempts at harmonisation and adjustment. Medhatithi refers 
to several practices like giving of an additional share to the eldest 
brother, myoga and killing of a cow in sacrifice.* which though sanc¬ 
tioned in the iortras were already before his time condemned by some 
writers,' It may be metioned here that even in the texts of Manu* 
and YajSvalkya® there arc directions that a law abominable to the 
community should not be followed. But the exact historical or social 
background of the changes or their connecting link (even from the 
commentators and the digest-writers) are not now available to us in 
a systematic manner. With these limitations one has to enter the 
realm of the social and religious history of India. 

In the present dissertation a modest attempt has been made to 
look at the laws of debt in ancient India (on certain selected aspects) 
as presented In the dharmaiastras and their expository texts. The 
facts have been arranged more less in their historical order and it is 
felt that it would have been quite interesting if the causes underlying 
the changes could have been properly accounted for. I am fully 

conscious of the limitations and my deficiencies and shall regard this 

venture rewarded if the study inspires others to pursue this subject. 
In particular I recommend them to observe how much of the textual 
law owes its shape and tone to humanitarian considerations. These 
were not regarded as a kind of charitable‘equity’, but as part and 
parcel of the sacred law itself. Wc should remember that until the 
coming of foreign colonists and rulers India had no jurisprudence but 
this, and no argument in favour of a purely materialistic and 
opportunistic approach to debts and their realisation has been 
accorded the honour of record in any of our sources. 

1. Coomentary on Maau. IX. 112. Vide also Mitak?ara on YaJ. 11.117. 

2. Manu. IV. 176. 

3 YSj, 1.156, 


Mitak?aikri? Anna^s'^fV^^ nh * 5.** ^ hypocrisy 

Jubilee Volume, 45.55 * Dbandaikat Oriental Research Institute, 1969. Gojdcn 
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Fuhrer, A A Collection of 84 verses of Bjrhaspati with 

German translation and notes, 

(Leipzig, 1879) 
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Fuhrer, A. A. 

Gnanou Maricc-Joseph 


Gosscl, H. 

Haughton, C. C. 
Hullzsch, E. 
Johaentgen, F. 
Jollf, Julius. 


Jones, Sir William 


Kohler Josef 
Lingat. Robert 

Lescb, Hanns 
Mayr. Aurel 
Maizarclla Giuseppe 
45 


Ed. Vasis^hadhartmi^tra, (Bombay. 1883), 
Condition juridtque de la femme marxie hxn- 
doue dans les itahhssements fremeaxs de 
V Inde, (Aix-cn-Pfovence, 1923). 

Bextrage 2 um ahxndxschen schuld und sachen- 
recht. (Leipzig, 1917). 

Ed. ManxismTtx. 2 Vols. (London, 1825). 

Ed. Baxidkayanadharma^tta, (Leipzig, 1922). 
Vber das gesetzbuch des Manu, (Berlin, 1863). 
Eng. Tr. of the Insiituies of 
S.B E, VII, (Oxford. 1880), 

Ed. VtifiusmTtx with extracts from Nanda’s 
commentary., (Calcutta, 1881). 

Outlines of an history of the Hindu /mt> of 
partition, inheritance and adoption, (Calcutta, 
1885). 

Ed. Namdrtsmrti (The institutes of l^rada), 
(Calcutta, 1885). 

Collection of six commentaries of Manu 
under the title of Manu^xk^aitiigraha, (Cal¬ 
cutta, 1885). 

Ed. Mannsmjtx according to the standard 
Sanskrit commentaries, (London, 1887K 
Translation into English the N^adasm^tx 
and the collection of the text of Bfhaspati, 
S. B. E, XXXIII, (Oxford, I£89). 

Recht und Sxttc, (Strassburg, 1896). 
(Translated into English by B. K, Ghosh, 
Calcutta, 1928). 

Tr. of ManusmYtx into English. (Several editi¬ 
ons), (London, 1796, 3rd Edn. 1896) Madras, 
1863, Calcutta, 1874) (Republished by J. N. 
Ghosh). 

(sec below). 

Les sources du droit dans Ic systtmc traditumnel 
dc V Inde, (Pan's. 1967). 

Die Ya)nai>alkyasmj;tx. (Leipzig, 1927). 

Das Indtschc Erhrccht. (Wien, 1873). 

(see below). 
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Merccrcau, H. 

Meyer, J. Jakob 
Renou, Louis 

Rochcr, L. 

Roer, Edward and 
Montrion, W. A. 
Ruben, Walter 
Southerland, J. C. ( 

Stcnsler, A. F. 

Steinbacb, L, 
Strehly, G. 
Vesey-Fitzgerald, S 

Wynch, P. N. 

Atyangar, K. V. R. 


Le droit posxtif chez les Hindous d*aprts U 
MonavadharmeiBstra, (Paris, 1925). 

(see below). 

Critical notes on BfhaspatismTti in Ktudes 
Vidtqucs et Ptininlcnnes, XI (Paris, 1963). 
and Indo^Iramnan Joiirnalt VI, (1962-1963). 
Ed. and English translation of l^yavaharactn- 
tumam, (Gent, 1956). 

Eng. translation of Yojnavalkyasmrti, (Cal¬ 
cutta, 1959). 

(see below). 

English translation of Dattahamima^sa and 
Dattakacandrtka with notes, (Calcutta, 1821, 
reprinted at Madras. 1825). 

Text and translation of Yainavalbyastniii, 
(Berlin—London, 1849). 

Ed. Gautanwdharmasulrat (London. 1879). 
ificridteal studies m ancient Indian law, 
Parts. I—II. (Delhi, 1965-1967). 

Translation of ManusmVti into French, 
(Paris; 1893). 

. G, The place of Hindu law tn comparative 
jurisprudence., (London, 1923), (Reprint from 
Law quarterly Review, July, 1923). 
Translation into English of Ddyabramdsar^- 
graha. (Calcutta, 1818). 


Indian ootbors: 

Ed. Bfhaspatismfti, (Batoda 1941); Kftyakah 
pataru (section on dana) in 1941; on gfhastha 
in 1944 } on rajadkarma in 1943 j on tnokia 
in 1945; on brahrnacm in 1948 ; on fraddha 
in 1950; on niyatakala in 1950 ; on iuddhi 
in 1950; on vrata and vyavahara in 1953} 
(G. O. S, Batoda). An introduction to Vyavah- 
uraiBifda of Kytyakalpataru, (Batoda, 1958) 
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Aiyangar. A. N. K. 


Bancrjcc S. C. 


Ed. Vyavahoranirtiaya (with K. V. R. Aiyan- 
fiar), (Adyar. 1942) 

Ed. Gautamadharmaparthsla.ll. (Adyar, 1948) 
Ed. Angirasastnrti. (Adyar, 1953) 

Of his many publications the following 
deserve speciat mention : 

Ed. Dorayatrovn-efea of Sulapaipi, A volume 
of studies in Indology presented to Kane, 
Poona. (1941). 

Vratakdlaxnveka, IH Q, Dec., 1941. 
Rdsaydtrdinvelca. Samskfta Sahitya Parisat 
Patrxfca, Calcutta. Oct., 1941, 

Ttthtviveka, Poona Orientalist. (Oct., 1941 
& Jan. 1942) 

Sulapant the Sahudtyan, New Indian Anti¬ 
quary, Oct -Nov, *42). 

The DipakahkS of Sulapa^x tmth special ref. 
to the Vyavahdra section. 

New Indian Antiquary, 1942. 

Ed. Samhandha<nieka of Bhavadeva with 
Intro. Eng. tr Index), New Indian Anti¬ 
quary, Aug -Sep, *43 & Jan -Feb, *44. 
Sambandha mrnaya of Gopala, 

Poona Oriental Series No 85,1944- 
Jimntat^ana, Sulapant and Raghunandana on 
certain laws of mhentance. 

New Indian Antiquary 1943. 
Post-Raghunandana Smrti-wrxters of Bengal. 
New Indian Antiquary, Aug.-Sep, ’44. 
SmrU-nxhandha hterature and Bengal's contri¬ 
bution, I. H. Q, March, '49 
Theory and practice of SaihskSras in Bengal, 

1 H. Q, Sep.. '50. 

Mamagc m <rfd and medieval Bengal, Journal 
of Ganganatb Jba Research Institute. 

Ed. l^ivahotattiarnoia of Srinatha with intro , 
index, etc.) ABOUI, Poona. 1952. 

Some forgotten Smjti uriters of Bengal, 
t H. Q, 1956 
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Bancrjee, S. C. 


Basu, S, C. 


Bhattacharya. B. N. 
Bhattacharya. B. T. 


Davci J. H. 


Gharputc, J. R. 


Ed. Samhandha<t}itamai?i of Vacaspati 
Milra. I. H. Q, 1956. 

Reconstruclton of DharmasUtras, Journal of 
Oriental Institute, Baroda, Vol. VI. 

Authors and Works on Dharmasastra (Sapple- 
ment to list appended to Kane’s History of 
OjaxiDaiasti’a, Poona Orietahst, Vol. XXL 
Minor Smrtt writers of Bengal, I H Q. 
Kasyapa-smTti, ABORI, 1958. 

Usanas^smrtt ABORI, 1958. 

Dharmasutras, a study tn their origin and 
detelopment, (Calcutta, 1962) 

A glossary of sm^ti literature, (Calcutta, 1963). 
Eng. translation of YajnavaJkyasmrt^ with 
Mitaksari and BalambbaJlT, (Allabahad, 
1909) 

The kalivartyas, (Calcutta, 1943). 

Ed. DTmasagara, (Calcutta, 195>‘1956). 
Studies m Dharmaiastra, (Calcutta, 1964). 
Studies m Ntbandhas, (Calcutta, 1968), 

Ed. UvavaJiSrapraktih of Prtbvicandra, 
(Bombay, 1962). 

Ed. Suhodhml. (Bombay, 1914). 

Eng. tr. of Vyaiaharamayukha, (Poona, 1924). 
Ed. Sashsiaramayiikha. (Poona. 1927). 

Eng. tr. of 5wbodAm», (Poona, 1930), 

Ear. Cr. of Yay^i/allyasmcii MirSkjarS, 
Viramitrodaya and Dlpakalika, (Poona 
1936-1942). 

Ed. Smfttmullaphala, I and II (Poona, 1937' 
1938). 

Ed. DtratuMu. (Poona, 1939). 

Eng. tr. of 5mrfjcandni3, (in several parti). 
(Bombay, 10<6.1955). j 
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Dr Hazra has a series of articles on 
Dkarma and Sources of dharma in *Our 
Herxtage* Vol 111. 1959 , III-11960, 11 
1954 , Iir 1955 . V, 1957) 

Besides these Dr C Hazra has a good number of articles on 
Smyti in differnt research journals Some of them are mentioned 
6efow 


lyer.T.K 

Jayaswal, K P 
Jha, G N 


Kane, P V 


The sOfhvatsarapradipa I H Q, XXI, 1945 
A newlp dtscoiered uork of Bhai{a Bhavadeva 
of Bengal I H Q XXXII 1956 
Influence of Tantra cni the smrti nihandhets 
/ce//,ABORI XV 1934 & XVI 1935 
The ChandagaparxixHa (alias Katyayana smfti), 
New India Antiquary, VIL 
A note on siriarta Raghunandana's works and 
rime.^hftratiya Vidyfi XI, 1930 
Works and period of Literary activity of Govi 
ndanada KavxkankanScaryaf Journal of Orien¬ 
tal Research Madras XVIII 1951 
Eng tr of the portion on inheritance of the 
Smrticandnka, (Madras, 1867) 

(See below) 

Manusoirti Notes I (textual 1924), II (exp¬ 
lanatory, 1924), III (comparative, 1929, 
Calcutta) 

Eng tr of Manu a)ong wjtb the cowaeotary 
of Mcdhatiihi (Calcutta, 1920-1926 ) 

Ed Mmiusmrft with the hhasya of MedbStithi, 
(Calcutta. 1932 1939) 

Hindu law m its sourcest I (Allahabad, 1930), 
II, (Allahabad, 1933), 

Tr into English with notes Vivadacintamam, 
(Baroda 1942) 

Ed VyaiaharamayuUia (Poona, 192o) 
Collection of the texts of Saiplhalxkhxta \ti 
Annals of Bhandarkar (oriental Research) 
Institute, VII (1926) VIII (1927) 

History of Bharmafastra, I, (Poona, 1930), 
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Smjrttnaiii samuccaya No. 48. (1905) 

Gautamadhamasutra No 61 (1910) 

Smrtyarthasara No 70 (1912) 

Dharmatattvannnayay No 98 (1929) 

PrayaScittendukkhara No, 100 (1931) 

Tnmiacchlokz No 104 (1936) 

THhcmtamanx No 120 (1942) 

Vyavalwraimla No. 121 (1943) 

Dattahammariysa, No. 116 (1954) 

Choivkhamba Sanskrit Series 

l^yavhara-balattibhaitt, No 173 & 178 Ed N P. Parvatiya (1914) 
^ramitrodaya (Different prakaSas were published separately on 
different dates) • 

SanuWraprakaSa No<. 103,108, 114. 122,129, 137 (1906) 

139-141,172.203 (1913) 

IhmkmalaSa Nos 147-150,153,184 (1913). 

PHiSparakSla No. 164 (1913) 

Lakianaprama Nos 196,197,199, 200,219, 220, 230 (1916) 
Ssirniimama. Nos 221-224,231 (1916) 

Tlrthapraiasa Nos 239, 240-242, 247 248 (1917) 

Vnm^Aaraprakaia Nos 385. 390,394 403, 404, (1930-1931) 
Suddhprakaia Nos 453-454 457. (1937) 

^raddhaprakdSa Nos 413 431, 432. 435 (1932-34) 

Samapaprakdia Nos 436-438 (1935) 

Bhaktiprakdsa Nos 443-444. (1936) 

Other publications that deserve mention arc 
Tithmrnaia No 472 (1940) 

Braddhactmdnka (No 423-424) Ed V. Sstrl, (1934) 

BrdddkakalpaJata (Nos. 416, 440, 441) Ed. L P. DharmadhikatT, 

(1933-1935). 

SadMltt (No 367), Ed V. Sastri and others. (1928). 

Smfltidroddhdra (Nos 105,151,161), Ed M. Misra (1906,1910, 1911) 
^°Biaialkpasmi‘tt with commentary of VijUanelvara ahd Mitra- 
rai&a, Ed N. S Khiste and J. festrl (1930) 

Bibliotheca indtea * 

^^^iorgacintamani Ed. I and II-I, Barata Candra diromani ♦ 

IHI, Ill-If IIWI, YajQcIvara Bhal^carya. 
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reprinted in 3568. II-I, (1941) ; II-II, (1941) j 
III. (1946); IV., (1953): V-I (1958) and 
V-ir, (1962). Katyayanasmttisaroddkara 
with Eng. tr. and notes, (Bombay, 1933) 

Eng. translation and notes of Vyavaharamay- 
tihha, wkhS. G. Patwardhan (Bombay, 1933). 
Ed. Madanaratnapradtpa, (Bikaner, 1948). 
Krisbnamacharya, V. Ed. with Vaijayanti, (Adyar, 

1964). 

Mandlik, V. N. English translation of l^yavaharamayukha and 

of YafnavalkyasmVli, (Bombay, 1880). 

Ed. Manusmfti with seven commentaries. 
(Bombay, 1886). 

Pandey, R. B, Hindu satjiskdras, (Benares, 1949). 

Smrtiratna Madbusudana, Ed. Madanapanjata, (Calcutta, 1893). 
^icoma^i Bbacatacandra Ed. Dayabhaga, (Calcutta, 1863). 

^sttl S. C, C. Eng. tr. of Viram^trodaya (section on inheri¬ 

tance), (Calcutta* 1879). 

^asttl T. G. Ed. Yaj^alkyasmrtt, with the commentary 

of Visvaiupa, (Trivandrum, 1922), 

^astrl R S. Ed. SarasvatiPtlaSa, (Mysore, 1927) 

^tlnivasacatya, L. Ed. SmriKondnka, (Mysore, 1916) 

Ed. Gautamadharmaiutra with Maskari- 
bha-iya, (Mysore, 1917), 

Tagore, P. C. Eng, tr. of (2nd. ed. Madras, 

1865) ' ^ 

Vidyaratna T. P. Ed Vtdhanapanj^a, 2 vols, (Calcutta, 1905). 

Vaidya, P. L. ' Ed. Todarmanda, Vol, I, (Bikaner, 1948). 

The list, it may be stated, is not exhaustive. TDkarmaiastra covers 
a vast field and it is hardly possible to mention each of them. Mention 
may be made of some of the texts on Dkarmaiastra published under 
Knadoirama^satiuk^^ta-granthavah, Choivkhcmba Sanskrit Senes and 
Bibliotheca Indica. 

AnflndaSrcma-smjisfeyto-grtmt/iovah: 

SoThs^oratnomala (two parts) No. 39. (1899). 

Yofnavalkyasmrti (two parts) with the commentary of Apararfca. 

No. 46. (1903-4). 
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Smfttnai^ samuccaya, No. 48. (1905). 

Gautamadharmasutra No. 61 (1910). 

SmXtyarihasara. No. 70 (1912). 

Dharmatattvaniri^ya, No. 98. (1929). 

PrayahittenduSekhara No. 100. (1931) 

Trimkacckhki No. 104. (1936). 

Ttthcmtamam No. 120 (1942). 

Vyavaharan^la No. 121 (1943). 

Dattahamimarpsa. No. 116 (1954). 

Choivkhandfa Semsknt Senes: 

Vyavhara-bolartihhattt, No. 173 & 178. Ed. N. P. Parvatiya (1914). 
Vtrarmtrodaya (Different prakaSas were published separately on 
different dates) ? 

SaTfiskSraprama, Nos. 103,108,114,122, 129,137. (1906) 

139-141,172,203 (1913). 

Ahnikaprakaia, Nos. 147-150,153,184. (1913). 

Piljaparakaia. No. 164 (1913). 

Lakmoprakaia. No3.196,197,199,200,219, 220, 230 (1916) 
RajaniUprakah. Nos. 221-224,231 (1916) 

TtrthaprakaSa. Nos. 239, 240-242,247'248. (1917) 

Vyavaharaprakaia. Nos 385. 390,394. 403, 404, (1930-1931). 
Suddkiprakaea. Nos. 453-454, 457. (1937). 

SraddhaprakaSa. Nos, 413, 431, 432. 435. (1932-34). 

SamayaprakaSa. Nos. 436-438. (1935). 

BhakttprakaSa. Nos 443-444. (1936) 

Other publications that deserve mention are : 
Tttkmtrnaya No. 472 (1940). 

Sr^dhacandrtka (No 423-424) Ed. V. Sastrl, (1934). ^ 

Sraddkakalpal<ita (Nos. 416, 440,441). Ed. L P, DhatmSdhilarT, 

(1933-1935). 

(No, 367), Ed. V, ^astrl and others. (1928). 

SmrtxsaToddhara (Nos. 105,151,161X Ed. M. Misra (1906,1910, 1911). 
Yajnavalkyasmrtt with commentary of VijSane4vara ahd Mitra- 
misra, Ed. N. S. Khiste and J. ^strT. (1930). 

Bibliotheca Indica: 

Catiirvargacintamai^i Ed. I and Il-I, Batata Candra ^iromani; 

Il-n, IIH, III-II, YajQelvara Bha^^carya, 



3&4 


THE LAW OF DEBT IN ANCIENT INDIA 


and K. Tatkaratna; IV, Pramatha Tarkabhu- 
?ana. (1873-1911). 

Kalamadhava Ed. C. K. TaiHIaiiikara, (1885). 

PaTasayosn^tt Eng, tr. K. K. Bhattacharya, (1887). 

PArosayAsiUTti Ed. G. K. Tarkalamkata, (1883*1890). 

Nttyacarapaddhatt Ed. B. B. Bhattacharya, (1901). 

Nityacarapradtpa Ed. B. B. Bhattacharya, 2 Vols. (19D3, 1928). 

Damkriyahaumudi Ed. K. K. Smytibhusaga, (1903). 

Gadadharapaddhati Ed. S. Misra, (1904). 

(1st. part) 

Sraddhahriyakauinudi Ed. K. K. Smrtibhuiana, (1904). 

Katainveha 

(A part of Dharmaratna) Ed. P. N. Tarkabbu?a^a, (1905). 
Suddhtbaumudi Ed. K. K. Smrtibhusai;ia, (1905). 

Vidhanapanfata, II. vols. Ed. T. P. Vidyaratna, (1903,1907), 

HaralatU Ed. K. K. Smptibbs?3^ia, (1909). 

Ttrthacintamavii Ed. „ (1912). 

Smrhprafeaia Ed. MMra, (1912). 

Kftyaratnakara Ed. K. SmrtlbhQ^apa, (1921). 

Gfhastharatnakara Ed. „ (1928). 

Ocher publications mentioned elsewhere in the bibliography 
are not included here. 

Significant contributions have been made in the field otdharma- 
iastra from legal aspects by distinguished legal experts in the Tagore 
Law Lectures of the Calcutta University, Some of them are listed 
below. 

Banetjee, Goroodas Hindu law of marriage and strldhana, (1878) 

(published in 1879) 

Bbattacharyat K. K. The law relating to the joint Hindu family, 

(1885). 

Cowell, H. Hindu law (II parts), (1870-1871). 

Ghosh, R. B. The law of mortgage in ” India,' (1875*1876). 

(published in 1877). 

Jayaswal, K. P. Manu and Ifikjuavalkya, (Calcutta, 1917). 

. (published in 1930). 

Jolly, J. Outlines of an history of the Hindu law, 

(1883 published in 1885). 
Mitra, T* N. The law relating to Hindu widow, (1879). 

(published 1881). 
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Pal, R. B. 

Roy, S. 

Sarvadhikari, R 
Sen, P, N- 
Sen-Gupta, N. ( 


The history of the law of primogeniture, 
' (1929):. 

The history of Hindu law. (1958). 

Customs and customary law in British India, 
(1911). 

. K, The principles of Hindu law of inheritance, 
(1880). (published in 1832). 

The general principles of Hindu jurispru¬ 
dence (1909). (published in 1918). 

Z. Evolutions of ancient of Indian law, (1950). 

• (published in 1953). 
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Chronological order of the Smj^t-wtiters, their commentators and 
the digest'wnters. 

(The dates assigned to the writers arc more or less conjectural. 
Here the order of dates as £xed by P. V. Kane has been followed) 


(Artha^Jstra of Kautdya 300 B. C —100 A. D) 

Dbarmasutras of Gautama, Baudlwyana, Spastamba and Vasistha, 

600B. C.—300 B C 


(Pamni £00 B C ■”300 B C» 

PataSjali 150 B, C ). 

Manusmrtt 200 B. C,“”100 A. D. 

Yajiiavalkyasmfii 100 A. D.—300 A. D 

ViSnudharmasucra 100 A, D "~300 A D 

NSiadasmfti 100 A. D.“400 A# D, 

Bthaspatistnjti 300 A. D.—450 A, D. 

KatySyanasmyti 400 A. D—600 A D 

Most of the Stoftis 600 A, D —900 A. D 

AsahSya on Nacadasmrti 750 A D, 

Bhatuci on Manusmfti (Before 825—900 AD) 

VilvatQpa on Yajuavalkyasnirti 800 A D—850 A D 

Medhatithi on Manusmrti 825—900 A. D. 

Vijinne^vata on Ytijuavalkyasrorti 1070 A D—1100 A D 

Govindataja on Manusmrti 1080—1140 A. D. 

HaKyudha 1000—1100 A D 

■LaVjmldhara, author of KftyaValpataru HDD—1150 A. D. 

JTmutavahana, author of Dayabhaga etc. 1100 A D —1150 A. D 
Apatatka on Yajuavalkyasmiti 1100-1130 A. D. 

BhavasvamI on Naradiyamanusaiphita Pre-13th century A. D 

Devapabba\lia, author of Smyticandrifca 1200*1225 A. D 
Haradatta on Gautama and Apastamba 

(dharmasutras) 1150-1300 A D, 

Kullnkabha^ta on Manusaiphita 1150-1300 A. D. 

Varadamja, author of Vyavaluranimaya 1200-1300 A. D 

Candcivata, author of Vivadaratittkata etc 1290-1370 A D, 
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Mndhavacarya on Pataaarasmfti 1300*l386 A. D. 

Madanapatijata compiled under king 

Madanapala 1360*1390 A. D. 

^ulapapi on Yajuavalkyasmtli 1375-1460 A. D. 

Prtbvicandra author of DbarmatattvakaBnidbi 

(yyavabSta section—Vyavharaptakasa) 1375*1500 A. D. 
Misatumwca, author of Vivadacandra 1400-1450 A. D. 

Madanasiipba, author of Madanaratna 14^-1450 A. D. 

Prataparudramahadeva) author of 

SarasvatlviUsa 1500-1525 A. D. 

l^caspatiraisca, author of Vividacmtama^i etc. 1425-1490 A. D. 
Ragbunandana, author of the digests of Tattva 

series 1520-1575 A. D. 

Nandapati4<t3 on Vi§pusmrti 1590-1630 A. D. 

KamalSkarabba^^a, author of Vlvadataod^va etc. 1610*1640 A. D. 
Nllakan^babba^ta, author of VyavabstainayQkba 

etc. 1615-1645 A. D. 

Mitramfica, author of Viramitfodaya 1610-1640 A. D, 

BalaijibhaHa on Mitak5ar5 1730-1620 A. D. 

Vivadinjavasetu (by several Panditas) 1773-1775 A. D., 

translated, 1774-5. 

Trivedi Sarvorusarman-ViTOdasSrorpava 1789 A. D. 

Jagannatha—Vivadabhanglmava 1792-94 A. D. 

translated, 1795-1797 

[The dates assigned to the authors have been taken from P. V. 
Kane’s History of Dharmas^rat I; HI, XVH-XX; V-II, Xl-XVII.] 



Appendix, C. 

Glossary 

(Here only the technical terms as are connected with the 
vyavdharapada of rHodana have been listed As some of the words 
occur several times in the book the page-numbers in all the cases 
have not been referred to) 

(Arranged in Sanskrit alphabetical order. 

Numbers refer to page of the book) 

Ak^ata, 129 — a woman who has gone through fresh rite 

of marriage (Vijnanesvara on Yai, 1 67) 
Anvadhi, 222. — Sub mortgage (Smrticandnka, II, 334) 

Anvahita, 314 — A deposit meant for handing over to 

another person (Mit on YSj, II 67) 
AnitdiS^a, 223 — A type of pledge (belonging to the variety 

of lekhyarTidha type), the nature of which 
could not be specified because it did not 
exist at the time of pledge (KatySyana, 520) 
Aputva, 236, — The remote or unforeseen consequences of 

an act (as heaven of religious rites) 
ApratyaVabhogyadhi, A pledge that is given for reducing the 
*220 — interest only (Sarasvatlvilasa, 233) 

Avastha, 141 — Surety (Kautilya, II 8 29) 

Avaharaka, 66 — An object abandoned but found by another 

(Asahaya on Narada, II 36). 

AvyovahStika, 106 — Refers to a debt which is illegal and immoral 

(Sm C 11,397} 

Scarita, 301 —« One of the methods of recovery of loan It is 

of the nature of sitting at the gate of the 
debtor by the creditor by way of confining 
him in bis own room (Btbaspati, X 94) 
Ajnadbj, 218, — A pledge that is (perhaps) ordered by the 

king or the court to be given (Para MS. 
Vy kS. 174). 

XtmSdbSta, 40 ■— One keeping his own person as pledge 

(Aratha^tra, III 13 6). 



AtmopajTvin, 118, 

Sdhi, 211, 
Sdbipala, 147> 


Adhibboga, 15, 

Abhibarika, 66, 

Ar5a.ll]. 

Asura, UI., 

Abitaka, 40. 

Udaya, 47 
UddbSra, 68, 

Upacaja, 228, 
Upagata, 345, 

UpacSca, 269, 
Upadhi, 309, 

Upanidhi, 266, 

Upastbana, 145, 

I^padana, 8, 

llptdravyatpapa, 176 

Ekaccli!Iya4rita, 190, 
Kala, 10, 
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A person who tolerates prosititution of his 
wife. (MedhStitbi on Manu, VIII. 362). 
Pledge. 

A type of surety in case of a pledge for 
custody, who stands as guarantee for fraud 
in the form of previous transactions and tbe 
like. (Sm, C. 11,347) ■» Custodian of pledges 
(Arthalastra, lU. 12.14). 

A type ol interest in tbe form of the use of a 
pledge. (G. D. S. XII. 32). 

An object obtained through fraud, 

(Viv. rat., 20). 

One of the eight forms of marriage. 
<y&i.i‘59) 

One of the eight forms of marriage. 

CYaj. L 61). 

A man kept as a pledge. 

(ArthaiSstra, 111. 13. IW2). 
Interest., (profit). (Arthas^tra, lit. II. 5). 
Money taken as loan without fixing any rate 
of interest. (VivSdaratnakara, 15). 

Profif, 

A receipt of acknowledgement. 

(Mit. on Yfij. IJ. 93). 

Preservation, (VyavabEraprakSsa (M, 235). 
Refers to a method of recovery of loan by 
artful management, (fipbaspati, X. 90). 

A deposit where the objects placed in a 
lump arc not precisely stated, (l^j. II. 65). 
Refers to a surety for appearance. 

(KEtylyana, 530). 

The title of law regarding recovery 
of debts. 

Refers to a type of surety who undertakes 
the responsibility of delivering the property 
of the debtor. (Bfbaspatii X. 74). 

Refers to sureties who are bound jointly and 
severally. (Mit. on Yaj, II. 55). 

Interest (VtvEdacintSmapi. 2). 
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Ksata. 129, 

Ksay^dhi 219, 
Kalcmi, 332, 

Kama (dana), 105, 
Kamakrta (nia), 105, 
Kayika, 15, 


Kalita, 15, 
Kufiapana, 23, 


Kalaviddhi, 32, 

Kalika, 33 
Kalu, 69, 


Kiijva, 57, 
Kutta, £28, 


— A woman having sexual connection with a 
male before the rite of marriage 

(Mit on Yaj, I 67) 

— A pledge that reduces the capital with 
interest (Mit. on Yaj, II 64) 

— One forth of patia weighing 20 ratis (36 
grams) 

— Refers to a debt incurred through lust. 
(Yai ir 47) 

— A debt promised to the wife of another 
person (Katyayana, 564) 

— Corporal interest calculated, according to 
Narada, each day without reduction of the 
capital (Narada, IV 104), interest in the 
form of physical labour (of the debtor or of 
pledged animals) according to Brhaspati (X 
10) and Vyasa (Sm. C. II. 359) 

— Interest stipulated by the debtor himself 
(Narada. 103) 

— ‘The unit of old copper money was the 
pana or korsapana which according to Manu 
(VIII 136) was equal to ontkar^a or eighteen 
rattikas of copper in weight’ (A, Cunnighara, 
Corns of ancient /ndtn, (London, 1891), 45) 

•— A spcaal type of stipulated interest with 
reference to time of payment. 

(Maskanbbosya on G D S XII. 31) 

— Interest calculated each month 

(NSxada. IV 103), 

— 'Though there might have been a particular 
com called fe«lu the term was more common¬ 
ly applied as a general term for all ^orts of 
coins’ 

(Appadorai Economic conditions %n Southern 
India, n, 806) 

Substances from which spirituous liquor is 
prepared (Sm C, II, 375) 

A customary type of pledge 

(Sarasvatlvilasa, 281-282) 
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Kula, 279, - A judge (Kulluka on Manu VIII. 169); 

Family. 

Kusida, 9, — An investment which yields profit without 

loss of capital (BhavasvamT on N M.S.I 86) 

Ktcchra, 107, — Calamity endangering life. 

Krtakalapaneya, 217 — A pledge that is to be redeemed after a 
certain period (Asahaya onNarada, IV 12*1). 
Same as holakrta (Yaj II 58) 

KrijavadI, 307, — (A debtor) claiming judicial investigation 

(Brhaspati, X 96) 

Krodhakrta, 105, — A debt that is due and which was to be paid 

m the form of appeasement for the wrong 
done through anger (Katyayana, 565) 

Khaijdadhi, 222 — A special type of pledge with limitation of 

time. (SarasvatTviIasa, 278). 

Gandbarva, 111, — One of the eight forms of marriage 

(y5j,i.6i). 

GTha^tihpatta, 295 — A deed for the house lost to the owner 
(Lekhapaddbati, 116. Ed notes) 

Grl^44A°^hapatca, 

295 — A deed of mortgage of a house 

GfhTeabandhopaS' 

thana, 145, — Surety for delivery of pledge 

Gocarmamatrabhumi, 

265, — A land the produce of which is sufficient for 

the food of one person for the whole year 
(Visnusmjti V 184) 

Gopyadhi, 21*’, — A pledge for custody 

CakravT^l^hi, 15, “ Interest on interest (compound interest, 

wheel interest) (Narada, IV. 104) 

Carita, 285, — Witness (Xytyakalpataru, Vy. Ka, 291), 

mode of recovery called acartta (Jolly, S B. 
E. XXXm, 326) 

Caritra, 22, — practice (Artha^Sstra. Ill 11 3) 

Cantrabandhakakrta, 

207, — A special type of pledge where the pledge 

may be of greater value than the loan or 
vice versa , or where the religious merit is 
pledged by tbc debtor. (Mit. on Yaj 11 61). 
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CSndr&;ana, 86, 
Chalai 301, 

DSya, 91, 

Dayada, 173, 

Dinara, 59, 

Divya, 187, 

Deia, 305, 

Oaiva, 111, 
Dvaigu^ya, 15 

Dhatma, 27 

Nirdiflja, 218, 

Nirupakara, 216 

^ Niyoga, 128 

Nisarga, 257, 
-Nyisa, 6f, 

Pa^a, 22, 

ParapQrvas-trT, 105, 


A type of expiatory penance (Mit* on Yaj. 
ni. 323). 

Same as upadhi. One of the methods of 
recovery of loan. 

Heritage. Used in a technical sense of 
wealth that becomes property of another 
because of relationship with the owner. (Mit. 
on Yaj-11.114. Vide Dfiyabhaga for another 
de&nition. p. 9) 

Son, (MedhEtithi on Manu. VIII. 160); in¬ 
heritors of the daya. 

Coin. According to Narada and IStySyana 
suvarna and dttiara are synonymous (History 
of Dharmallstra, III., 122). 

The mode of proof called ordeal. Generally 
it stands for a mode of proof where human 
means of proof arc not applied. 

Witness (Medhatithi on Manu, VIIL 52). 
One of the eight forms of marriage (YSj, 1.59). 
Refers to interest which along with the 
capital becomes double the capital 
One of the methods of recovery of loan. It 
consists in persuading the debtor to pay 
through gentle words. (Brbaspati, X. 88). 
Refers to a type of pledge which exists at 
the time of pledge and exclusively belongs to 
the pledgor. (Katyayana, 520). 

The type of pledge (pledge for custody) 
which does not yield benefit. (Artha^lstra, 
lll.T2.lti). 

Appointment of a wife or widow to pro¬ 
create a son from intercourse with an 
appointed male. (Narada, XII. 80-83). 
Sub-mortgage (Medhatithi on Manu, VIII. 
143); gift. (Sm. C, II. 332). • 

Deposit. A specified deposit kept with some 
one for safe custody. (Vilvarupa on ^j. II. 69). 
Same as ^t^pa^a. 

Wife of another. (Sm. C, II, 396), 
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K^igrahana, 128 — One of the formalities of marriage. 

Pin^a, 89 — Ball of rice to be offered to the manes. 

Punarbhu, 127 — Special type of married woman who is en¬ 

joyed by a person other than her husband. 
(NSrada, Xir. 46-48) 

Purana, 24 — Sixteen papas (VivSdaratnakara, 8) 

Cunningham states that Kar^apapa, Dharapa 
or Purapa are silver coins weighing 32 ratis 
(57.6 grains). 

Pailaca, 111 -- One of the eight forms of marriage. 

(Vai. 1. 61). 

Prakat?a, 285 •— Limit (VivSdaratnakara, 33) j yielding more 

than the interest (Mit. on II. 64); 
money that remains after meeting the nece¬ 
ssary expenses of production out of pledge, 
say, a 6eld. (Sm. C. 11, 344). 

Pratibha, 137 —' Surety, 

Pratipat, 262 ' ' — The act of pledge (Sm. C. II, 337)} decision, 
(Viv. rat. 35). 

PratUraya, 348 — A letter of acquittance. 

(Asahaya on I^rada, IV. 116) 

Pratilrava, 348 — Public announcement (that payment has 

been made), (Viv. rat, 81), 

Pratyarpaka, 149 ~ A surety in a case where tbe pledge is of 

great value. (Sm. C, II. 347). 

Pfatyavaskandana,335— 'Special plea*. (Mit. on Yaj, II. 7). 

Pratyayadhi, 218 — The pledge that goes to reduce tbe capital 

with interest. (Vyasa quoted in the SarasvatT- 
vUasa, 233-234). This is also called Sapra- 
tyayabhogjSdbi. 

Praj6sabhogya, 216 *— That (pledge) which may be enjoyed after 
effort (as in the case of a field). 

(Arthallstra HI. 13.15). 

Prafinyaya, 335 — *That is dcclcared to be (a reply of) former 

judgment when a person though defeated m 
* a former proceeding, again causes a plaint to 

be written and is addressed with the words 
*you were formerly defeated.* 

(KatySyana, 171) 
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Tr. is by Kane, IKtySyanasmytisaroddbara, 


P^iapatya, 111 
PrTtidatta, 66 


148. 

— One of the eight forms of marriage, 
(Yai. 1.60). 

— A loan given out of friendship free of 


Phalabhogya, 216 
Bandbaka,27 
Bandhu, 343 

Brahma, 111 

Bhuujapka, 149 


Bhogalabha, 32 *» — 

Bhogavrddhi, 32 J 
BhogySdhi, 207 . —■ 

Bhogyakoladhi, 221 — 

Mlja, 22 — 

Mithyottara, 164 — 

Muktaka, 105 —• 

Yacilaka, 68 — 


Yttvaddeyodyata, 


interest. 

Usufructuary pledge (M itaksara on Yaj, II58). 
Pledge. 

Relatives. Cognates. 

(History of Dharma4astra, III, 753-756). 

One of the eight forms of marriage. 

(Yai.l- 58). 

A surety in case of a usufructuary pledge 
who stands guarantee for any fraud on the 
part of the pledgor. (Sm. C, II. 347). 

Interest in the form of use of the pledge. , 
(Bfhaspati. X. 9 and X* 15) 

Usufructuary pledge. 

A special type of usufructuary pledge with 
limitation of time. (Sarasvatlvilasa, 244). 
Five kr^i^aJas make a mafa (Manu. VIII. 134). 
A reply of denial, (KatySyana, 166). 

(A promise) without written record. 

(Sro. C. II. 396). 

■ Loan in the form of ornaments and the like 
taken for use on festive occassions. 

(Mit. on Yaj, 11.67). 


223 — A pledge that is pledged without any limita¬ 
tion of time. It may be enjoyed as long as 
the loan is not discharged. (Asabaya on 
Narada, IV, 124), This is the same as 
Yadfcchiha of Brhaspati (X. 39). 

YoVidgraha, 121 — A man taking (as wife) the wife of another. 

He is to be distinguished from one who 
simply enjoys the wife of the anotlrcr. 

(Sm. C, II. 404-5). 

Rak^asa, 111 — One of the eight forms of marriage. 

(Yaj, 1. 61) 
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Reka, 53 — Reduction of the principal through part- 

payment. (Balaipbhat^T on Mit. on Yaj. 11. 39.) 
Lagnaka, 141 — Surety. 

LekhjatU{|ha, 217 — A type of pledge the details of which are 

placed in writing. 

VastvSdhi, 258 — Same as anvadJii (sub-mortgage). 

• (Madhava on Parasara, 182) 

Vadapratibhu, 183 — A surety in litigation. 

Vivadalaganaka, 

185 — Same as Vadapratibhu. 

Vijuataprakrti, 157. — Refers to a surety who accepts money for 
suretyship. (Medhahthi on Manu, VIII. 161) 
Vfthadina, €6 — An idle promise. (Sm. C, II, 396). 

Vrddhi, 21 — Interest. 

Vyaja, 293, 309 — One of the methods of recovery of loan. 

Same as the method called Chata, 

VySfa is also used in the sense of interest. 
(Lekbapaddhati, 20) 

^apatha, 187 — Oath, 

dapatha-lagnaka. — A surety in oath (ordeal). 

^Intalabha, 332 — Refers to dvatgunya at which stage no 

further interest accrues on the capital. 
Sikhavrddhi, 32 — An interest that increases each day. 

(Brbaspati, X. 11). 

Sulka, 104 — ToU ; dowry (given to the bride) in marriage 

- in the Asura form. 

Sakulya, 343 — Kinsmen like uncles, their sons etc. 

Sagotra, 342, — A group of men connected together by 

common lineage. 

Satyaipkftrakrta, 207 — A special'type of pledge with stipulation. 

(Mitak?ar5 on Y5j, II. 61). 

Satpdigdbattha, 307 •— A case where doubt crops up regarding the 
loan and the like. (Brhaspati, X. 93). 
Sarpvidadhi, 219 — Same as fcsayadfti. 

Stoma, 43 — Rent realised from the bouse. 

(Vivldaratnakara, 13). 
Women’s personal property of technical 
type. (Mit. on YSj. 11.143), 


StrTdhana, 109 
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Stbanai9 


Sakfiman, 217 

Savadbi, 217 
Sahasa, 332 
SukbSvastba, 159 
SvairinI, 127 

Sopakara, 216 
Seka> 53 


— Used in the sense of ‘avasthana* and then 
conveying the sense of an investment where 
the capital remains as it is. (Narada» IV. 98), 

— A pledge which is pledged in the presence 
of witness. 

— A pledge with limitation of time. 

— Reckless act. (Katyayana, 795), 

— A trustee for marriage (Arthaslstra, III.4.9). 

— A woman who leaves her husband and takes 
to another through passion. (Yaj, I. 67). 

—■ Refers to beneficial pledge. 

— Investment of more money to the capital 
already invested. 

(Bilambhaltl on Mit. on Yaj. II. 39). 



Appendix D. 

(Impottant works in German and Italian which could not he 
utilised in the present thesis). 

Josef Kohler, “Rechtshistorischc und rcchtsverglcichcnde Forschungen 
1. Indisches Obllgationcn und PJandrecht’’, 

Zextschrxft fur vergleichende Rechtsnnssenschaft, 3 (1882), 160-201. 

This very early study in Indian legal sources by the famous 
polymathic German jurist is based on the translated smTtis and on 
Colebrooke's Digest (similar sources were used by MazsarcKa in 
his earlier work). Since this work is in German it is regretted that 
it has not been possible to utilise his ideas. 

Walter Ruben, Die geseUschafthche Entwicilung in alien Indien J, 

Die Entivicklung dcr Produktions^verJidhnxsse (Berlin, 
1967), 

This is a systematic but compressed treatment of the relationships 
and aspects of trade and production in Ancient India, from a 
Marxist point of view. Usury is dealt with (ss we might expect) 
in a manner not strictly legal, but at any rate comprehensively 
and graphically. The juridical commentators are not exploited by 
the author, (See e.g. pp, 105, 200'1). As this work is in German 
it is regretted that it has not been possible to utilise the author’s 
critical techniques. 

Johann Jakob Meyer, Vberdas Wesen der alfmdischen Rechts- 
schriften und ihr Verhaltnis zu emander vnd zu Kav^tlya (Lcipzig,1927). 

This work is a prime work of research into the relationship be¬ 
tween the smarts and contains some highly original ideas, many of them 
contrary to the chronological scheme adopted by Kane subsequently 
and utilised in this thesis. For example, Meyer hold?, in a careful study 
of texts relating to suretyship and pledge (pp. 131-133) that IrtjCa- 
valkya is based on Narada ; likewise the texts relating to the different 
classes of interest (e.g. iiUhoijddhi) arc closely studied (pp. 299-301) 
and given a close examination and corruptions detected. Meyer treats 
each of his tests with elaborate and practical care, but I was pre¬ 
vented from devoting to them the attention they deserved because 
I do not read German. Nevertheless I am at liberty to declare ay 
doubts whether the basic presuppositions upon which Meyer worked ^ 
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are sound The fact that authors of smftis worked with other 
smftw in front of them may freely be assumed, but corruptions, 
interpolations and the effect of commentaries oral and written 
would have to be largely ignored if so elaborate and highly integrated 
an hypothesis could be sustained. Nevertheless it is regretted that 
use could not be made of fascinating comparative treatment of 
terms such as arise in Manu VIII 159 (pp, 302*303), especially 
where Meyer differs from Jolly (as often)—but this present thesis 
IS concerned piimaiily with the development of the iastra as an 
integrated science from the smriis onwards, and that was not 
Meyer’s concern 

J Jolly, Uber das indische Schuldrecht*. 

Sitzungsbcnchtc der Bayerische Akadcmie 
1877, Pbilosoph-philolog, klasse, 287-323 
E Gihelin, E'tudcs sue le droit civil dcs Hmdous, I 

(Pondicherry, 1845) pp 143 ff (on debts) 
Giuseppe Maxzatella, ‘‘11 prestito nell 'India antica *, 

ttallana di soctologui 7 U903)»(47 pp) 

* L'origine del prestito nel diritto indiano”, 
Riv ttal dtsoCt S (1904), 237 97, “La genea- 
logta del prestito nell antico dintto indiano*', 
Riv ttal d( ioc,9 (1905), 523ff 

The substance of these three articles is given in his Les Types 
Soctaux et le Droit (Pans 1908) pp 370-422 

A comment on the importance of debt in ancient Indian law 
(it IS a typical juridical transaction) appears at his Gh Elemenit trrtdiUU 
bill det Sistemi giuridici (Catarua, 1918-20) I, p 131 

The law of obligations, including debt, pledge and suretyship 
15 treated in his Etnologta anahtica dello antico Dintto Indiano as 
follows III, paras 40-48 , IV, paras. 49-52 V, paras 67-68 , VIII, 
paras 107-111, XI paras 146 148 , XIII, pata 177 , XVI (II) para 
350, The EAADl as a whole corresponds to the last fourteen 
volumes of Mazzarella*s Studt dt Etnologia giiirtdica (Catania. 1913- 
1938) 

It IS regretted that it was impossible to make adequate use 
of Mazzarella s views, as these are published m language unknown to 
me Prof, J, D M Derrett informs me that Mazzarella 
arranged the sources into four groups, e g Vi?nu with 
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Yajuavalkya and Bfhaspati with Narada until he had found four 
epochs of development, with two prc-historic epochs which he reconst¬ 
ructed theoretically. M. discovered all the norms relating to debt, 
and detected fn the epochs a development from gentilic (i. e in modern 
terms democratic) social organisation to a more ordess pure feudal 
organisation. The structure of historical synthesis is highly ela¬ 
borate and can be criticised only by one who has examined all the 
on all topics (as Mazzarella did) : his technique is as elaborate 
as Meyer’s, and in places more elaborate—'and thus open to suspicion. 
Since Mazzarella made only occasional use of commentaries (e. g. 
Asahaya), and did not concern himself with the development beyond 
the smftt stage, the loss of his opinions is not crucial to the validity 
of a thesis such as mine. However, as a comparative legal historian 
Mazzarella was unique and many of his ideas are illuminating. He 
emphasises the importance of customary law and attempts to explain 
the social and economic slgnificacce of usury and the restriction of 
of moneylending to a caste. He finds out who have real competence 
in contracts of loan, and declares that the real active parties are the 
aggregates themselves. Passive solidarity accounts for many of the 
express rules of the iasira which appear formally to be matters of 
religion. Slavery for debt he regards as a voluntary matter. Loans 
at Interest was a means of exploitation of the inferior castes. 
Mazzaiella’s strength lies in bis failure to be captivated by the tone 
and viewpoint of the Sanskrit sources, with their Brahmanical presu¬ 
ppositions. Objective and comparative research enables useful conjec¬ 
tures to be made. For example, at £. A. A. D. I. III. (p. 69) he says that 
the debtor has to repay the surety twice by way of compensation for 
the losses undezsonc by the surety at the hands of the creditor, due 
perhaps to the negligence of the debtor and the co-sureties. Mazz- 
arclla, better than anyone, points out that the are intent on 

preventing a Brahmarii from profiteering from another’s need, and on 
showing that usury, even where not actually forbidden produces moral 
unwortbincss. The point, Mazzarella says, of the rules laying down 
maxima of interest is that to exceed the limit would be to aggra¬ 
vate the economic position of the debtor to a prolonged exaction of 
interest. He Insists that the ancient Indian law of debt points to a 
low state of security, and the undeveloped state of judicial authority 
and the moral, social and political checks upon the exercise of judicial 
excution of decrees. 
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(E. A. A. D. L, III, para, 45, p. 202). From the texts describing 
payment of kayika interest (Nar&da, IV. 174 and Asaluya,) which docs 
not diminish the capital, Mazzarclla infers that there must have been 
a payment of interest which automatically diminished the capital or 
rateably paid it. Part-payment is referred to in Narada (IV. 131). 
Otherwise part-payments were not allowed except by agreement. At 
p. 233 Mazzarella shows that coercive measures to effect payment 
were not left solely to the judgment of the creditor—there is a 
gradation in the series of means. (Narada, IV. 122 and AsahSya). 



INDEX OF IMPORTANT WORDS IN ENGLISH 
ALPHABETICAL ORDER 

Tigures refer to the page-namber the of book. 

Adverse possession 207, 238,243—245, 296. 

Agreement 143, 144, 175, 186, 191, 215,220—224.228,252, 

259, 266, 275, 279, 280, 281—283,287,295,297, 
329, 332, 350. 

Borrower 66, 201,202. 

Bride-price 67. 

Beneficial pledge 233, 234, 266,268, 273, 284. 

Capital 34, 47. 53. 58, 72, 143, 161, 220—223, 226—228, 

230—233, 235, 247, 249, 251, 258, 265, 269, 273, 
275, 276, 281, 282, 284—286, 288, 290, 293, 
331—334, 336, 346, 347, 350. 

Change of the deed 

of Debt 329. 

Conciliation 320. 

Contract 7, 8,10, 11,143,183, 221—223, 239, 240, 243, 245 

—247, 288, 341, 345. 

Coparcener 315. 

Co-surety 189—191, 203. 

Creditor 26, 28, 30, 33, 35—38, 41, 51, 52, 58. 62—54, 66, 67, 

83—87, 95, 141,148,150,152, 154, 155, 164, 167— 
169, 176—183,185,188—192,194—199, 203, 211— 
212, 214—216, 219, 224, 228—232, 234—236, 246, 
249—253, 255, 258-260, 264, 265, 269, 270, 272, 
273-276, 290, 292, 294, 305—308 ; 311—320, 322— 
332, 337—348, 352. 

Damdupat 50, 51. 

Debtor 26—30, 35, 36,38, 39, 47, 49, 58, 62—65, 67,74, 83, 

85, 87, 91, 103,122, 132, 133. 142, 148—152,155— 
158, 161,162, 164.166.167,169-171, 175—182.185, 
188,190,192. 193, 196—200, 211—215, 217, 218, 
226—227, 229, 231, 232,235—238, 248, 249, 252, 
253, 258.265,271,272, 275—280. 282, 285—291, 
293, 301, 305—308, 310—339. 341—350, 352. 
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Ordeal 

187,188,189. 

Owner 

243. 245, 250,232, 267. 289, 290. 

Ownership 

207. 221, 228,245—255,263, 264, 268, 287, 288,289, 
290, 291, 296. 

Part-payment 

345. 

Pious obligation 

88, 91, 109. 

Plaintiff 

147, 183,186,188,305, 334. 

Pledge 

Pledge for 

7,23—27,30—32,40,44, 46,48, 52, €4,65, 74, 102, 
141, 147—150,154, 157, 162, 163, 178, 179-183, 
200-202, 205—207. 209—211, 213—297, 305. 327. 
330, 331, 341. 

custody 

149. 207, 213,217. 221 223—229,233—234, 236, 239. 
242, 246. 248, 249, 255. 258, 260, 265, 269, 284 , 287. 

Pledge for use 

149. 207, 213, 217, 221. 223 224. 230—235, 239, 242, 
246, 247, 255, 260, 265, 268, 269, 284, 287. 

Pledgee 

48, 64, 181, 207, 213, 214, 218, 221, 222, 224, 227, 
228,231, 233, 235, 236, 237, 239—242, 244—251, 
254, 255-279,281—291, 293, 295, 296, 349. 

Pledgor 

64, 182, 207, 213, 222. 225, 227, 230. 231, 234, 235i 
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Possession 

207, 211-216, 238—245, 251, 261, 262, 274, 278, 
280, 234, 296. 

Preservation 
Procedure of final 

265. 

payment 

347. 

Procedure of sale of 

the pledge 
Recovery of 

237. 

debt 

223, 229, 235. 299.305, 308, 317—322, 324. 336, 
337. 348. 352. 

Redeem 

226,278,284, 295.297. 

Redemption 

207, 252 277.279,232,286. 

Redemption-price 

278. 

Re-mortgage - 

207, 261,254,296. 

Sale of a pledge 

287, 238, 289. 

Security 

23, 24, 31,135, 162,185, 192, 202 205, 216, 229, 
246, 259, 275,277, 292, 296 
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Defendant 147,183—186,188,334, 336 

Deposit 7,66, 67,71,141,246, 256, 266. 269, 270,275, 287. 

Depositary 270 

Depositor 274 
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Document 52,147, 201,202,218,238 240,242, 243, 272, 306, 

329-332, 346.347, 349, 350 
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(method) 301,308,352. 

Force 318-322, 324, 326-328. 

Forfeiture 247, 250, 273, 345 

Guarantee 177, 178 
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Hypothecation 215. 

Interest 10, 17—19. 21—75. 93—95, 98, 99,112,132, 133, 

141,149,161.167.168,171,175,191-193,196, 198 
—201, 212,218.220—223.225—227, 230—235, 249. 
258, 265—275,278—285, 287—289, 290, 294, 320, 
321—333, 335—338, 340, 341, 346,347, 349, 352. 
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Legal deceiet 314. 

Liability 71, 87,99—104 106—108,110,114-119,121—128, 

133, 137, 157, 160, 162, 165. 166, 163, 169,171, 
175, 177, 180,183, 189—192, 308—326 
Litigation 167,169,173,174,184,186,19D. 305, 3D7, 321, 333. 

Loan 65.79,81,164.167.168. 170, 171, 179, 186, 190, 

194,195. 212 220, 225, 237, 246, 259 263, 270. 277 
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gift 230 

Novation 52, 301, 329 

Oath 187—189.324. 
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311, 321, 329,337,348 
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243.-245, 250, 23a 267, 289, 290. 

207. 221, 228.245—255, 263, 264, 268. 287,288,289, 
290, 291, 296. 

Part-payment 345. 

Pious obligation 88, 91, 109. 

Plaintiff 147,183,186,188,305, 334. 

7, 23—27, 30—32, 40, 44. 46, 48, 52, 64, 65, 74, 102, 
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280, 234, 296. 

Preservation 265. 
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payment 347. 

Procedure of sale of 

the pledge 237. 

Recovery of 

debt 223, 229, 235, 299, 305, 308, 317-322, 324, 336, 

337, 348. 352. 

Redeem 226, 278, 234, 295,297. 

Redemption 207. 252 277. 279, 232, 286. 

Redemption-price 278. 

Re-mortgage 207, 261, 254, 296. 
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Slavery 
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Surety 

Surety for 
payment 

Surety for 
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delivery of the 
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146,160 169, 176—179, 183, 202, 215. 

144.145, 146, 149. 150.160.162, 163—169.172, 202. 
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150. 


146. 

174.184,202. 

228. 

10 . 

213, 214, 220—223, 230 231, 233, 239, 242, 247, 
249,255,257,259—262 282.295. 
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Wheel-interest 41, 330, 331. 

Widow-remarriage 127. 
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Agnihotra 86 
Agnihotri 86 
Arthada (pratibhu) 147 
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Anvadhi 222 256 
Arvihita 314,315 
ApQrva 236 
Atpana 177 

ApratyayabbogySdhi 220 
Abhaya (pratibbQ) 146 
Alaihdhana 157 
Avastba 141 144i 202 
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AvabSraka 66 
AvyavahStika 82i 105,106 
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Astaka 22 
Ak'iata 129 

Acarita 301, 309, 316 317, 318, 
320,322 351,352 

Ajuadhi 218 
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Atmopajivm 118 
Adhlna ^6 

Adhi 211, 212, 213, 214 215, 216 
255, 289. 296 

Xdhipatta 293 

Adhipala 147, 145 149, 178, 182, 
202, 2L9, 226 293 
Adhibhoga 15, 32, 33 43, 44, 233 
Apta 201 


Abhtharika 66, 

Ardhika 21 
Ataa 111 
Avika 57 
Asuca 111, 112 
Ahitaka 40 
Udaya 47 
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Upagata 345 
Upacaya 228 
Upacara 269 
Upadbi 309 
Upanidhi 266 
Upapataka 85 
Uparodba 309 
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183 
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181 

Btu 68 
84 
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Kara (pratibhu) 146 
(Kalama) 69 70 
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K^ayudhi 219 
Kumakrta 103 
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Kayavrata 348. 

Kayika 15. 32, 37, 40. 41, 44, 45, 
46, 47. 

Karita 15. 27, 30, 31, 32, 33. 35. 

36. 46. 47. 

(Karl) 69. 

FCalakrta 217.225. 

Kalavyddhi 32,33,46. 

Kahka 15,33,46. 

(Ka4u) 69.70. 

Karsapana 22, 23. 

Kmva 57. 

Kutta 223,229. 

Kupya 57. 

Kula 279. 

Kuailava 118. 

Kusida 9. 11, 

KrtakalSpaneya 217, 219, 223, 225. 
KrtSvastha 142. 

Kai^a 57. 

Ko4i 56. 

Ktiyavadl 307. 

Kcodhakrta 105. 

Khan4adhi 222- 
CGadySna) 70,71.72. 

Gandharva 111, 112. 

Gu^a 60. 

Grha^uljpatra 295. 
Grhasaiprodhana 309,316. 
Grh5445nakapatra 295. 

Grhltabandhopastbana-pratibbu 

145,146,148.151, 153,181,182. 
Gopya-bhogyadbi 220. 

Gopyadhi 215, 217. 218 , 219. 223, 
224,225, 242 248, 253, 256. 
Cakravrddhi 15, 28. 32, 41, 42, 
46, 48.330, 

Carita 285. 

Caiitra 22. 


Carjtrabandhakakrta 179, 207, 

217.224, 225, 235, 236,238* 
Candiayana 86. 

Citra 285. 

Chala 301, 309, 314, 322, 352. 
Jangama (adhi) 216, 218,219, 296. 
Traigunika 22. 

Danda 320. 

Dattapradanika 230. 

Da4aka 22. 

Darsanapratibhu 144, 145, 152, 

160. 

Dana 320. 

Dana pratibbu 144, 171, 174. 

Dlya 51. 

Dlyada 173, 174. 
Dasakatmakarakalpa 39. 

Divya 187. 

Dela 305. 

Daiva 111. 

Dramma 70,201. 

Dvaigunika 22. 

Dvaigunya 15, 41, 43, 47, 49, 50, 
51, 53, 54,199. 252, 259, 333. 
Dharma 27, 61,67,301,309, 310, 
311, 321, 322, 350, 35^ 

Dhura 201. 

Navaka 21. 

Nagaiaka 118. 

Nityakarma 85. 

Niyoga 128. 172. 

Nirdi;(a 218, 223. 

NtrSdii^adhana 157, 158. 
Nirupakara (adhi) 216, 224. 

Nisarga 257. 

Nyasa 66. 

Paucaka 22. 

Pa5camahaya3{la 84. 

Pana 22,24, 37, 71, 72. 266, 278. 
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ParapOrva 105 
Paribha^itadhJ 219 
Pilnigialiana 128, 

Pm^a 89,90,91,103 
Punatbhu 127, 128, 129, 130, 
131 

Purapa 24 
PaiSaca 111,112 
Prakarsa 285 
Pcakat5\ta 282 

PratibhO 137,141,142 144, 158, 
169,174,184 190.195, 199. 202 
Jlvita-pratibhti 159, 
Padadar§l-pratibbu 147 
Pratyaya-pratibbu 144 
Pratyarpaka •• pratibbu 149, 
178,179 182. 202 
PramSna-pfatibhu 147, 162, 

185,189. 

BbQmi-pratibliQ 159 
Vada-pratibha 146. 183, 185. 
Vjvada-pratibhu 186 
VivSha-pratjbbu 159. 

Pratipat 262 
PratiStaya 348 
Pratilrava 348 
Pratyay^dhi 218, 220 
Pratyarpaka 149 
PratyavasVandana 335. 
Pratyupavi?la 318 
PraySsabbogya 216,223 
Pravelipatra 345 
Prajlpatya 111, 

Prifinylya 335. 

PtaUbbavya 104,169 
PiSya 310. 

Pnudatta 65 193,199,271 
Phahbhogya 216,217.223 
Dandha 141.178, 162, 259 


Bandhaka 27, 178.211, 212, 213. 
214, 215, 216, 237, 252, 

286.296 

Bandhu 343 

Bala 301, 309. 312, 318, 322 
352 

BaUtkara 309 
Brahma 111. 

Bhattaputra 349 
Bhaga 21 
Bbagika 21 

Bhuujapaka 149, 182. 202 
Bhcda 320,321 

Bhogalabha 32,33, 41, 43 44. 45. 

46. 233, 234 

Bhogavrddbi 32 
BhogyakaUdht 221 
Bbogyadbi 207.215,217.218 219. 

224, 230, 242, 249 274, 

284.296 

(MaCjadi) 72 
Mabayajria 87 
Ma-ia 22 23 
Muktaka 105 
Mok*a 69 

YScitaka 68.177, 180,182 
Yadfccbjka 217.219,225 
Yavaddcyodyata 223 225 
Yogakfema 22. 

Yoijdupabhokti 121. 

Yosidgriha 121 
Ratjka 24 
Rak'jsa HI. 112. 

Riktba 121 
Reka 53 

Lagaaka 141, 142, 166, 163, 187, 

202 . 

Arpapj-lagnaka 163 
DSna-Iagnaka 165 
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Pratyaya-lagnaka 167. 
Vivada-Iagnaka 185. 

I^bha 9. 

Lekhyaiu^ha 217,218. 

Valitapatra 294. 

Vastvadhi 258,259. 

Vadanuvada 186. 

Vittabandha 292. 

Vrddhi ■ 21. 192. 233. 
Vrddhiphalabhogapatra 294. 
Vyavahara 301,309,311, 312, 313, 
314, 320, 321, 352. 

V^ja 309. 

Sapatha 187. 

fckhSvtddhi 32, 33, 45, 46. 

Sulka 104. 

Sakulya 343. 

Sagotra 84,342. 


Sapi^a 128. 

Satyaihkaraktta 207,217.224,237. 
Sapuka 22. 

Sapratyaya-bhogySdht 220. 
Saksiman 217,219. 

SSma 311,320,321. 

Sivadhi 217.219,225. 

Sahasa 332. 

Sukhavastha 159. 

Seka 53. 

Sopakara 216, 217, 230- 
Saurika 105. 

Saibdigdhartha 307, 

Saifavidadbi 2l9. 

Strldhana 109, 111, 113. 

Sthana 9. 

Stbftvara 216,217.218,219. 
SvairtpT 127, 128, 129, 130. 
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\ 145.151, 183 

^ Nai 

-A 3 


i 




6,335 



Bharadvaja, Q in Paw, ma, 
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Suk, IV. 5 127 
Br S, X. 120 
, X 114 
Manu, VI 35 
Kat 572 
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\\ Vy5>i, Q Jn Sar. vil, 233-4 
Yaj 11.38 


V 



LIST OF VJCRSE OU PART OF VERSE QUOTED IN THE TEXT 


FIGURES INDICATE THE NUMBER OF THE PAGE OF THE TEXT AND 
SOURCE IS REFERRED TO AT THE END 


Alcrtam ca karisjami, 

150 

4iik, IV 5 126 

Ato’ntara dhanam dattvil, 

248 

Br S, X 48 
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92 

N M S. 1 6 

Arthapratyayahetur yab 

218 

Para, ma vi. fCa, 174. 

Arthina likhito yo’rthah 

335 

Mic on Y.a], II, 7. 
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308 

Manu, Vnr. 51 
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329 

Manu, VIII, 155 
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156 

Manu, VIII, 161, 
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120 
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306 
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116 
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127 
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95 

Narada, IV 31 
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23 
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309 
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290 
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217 
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272 

Kat, 528 

Adhibhogas tv ase'iD yo 
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38 
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35 
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325 
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145 

YSj. ir. 209. 
Vasistha. Q. in Sm. C, II. 373. 

Tamrayab kamsyarltinatn 
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263 

Dandarh va dan4aseBam ^ 

105 

Usanas/Vyasa. Q. in 
Sm. C. 11 397. 

Datvarnaip p^tayel lekhyatp 

347 

Yaj, II. 94. 
YSj. II 38. 
Vasistba Q. in Sm, C. II. 375. 

Dadyur to svakftaqi v^ddbirp 

30 
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